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DOCKET ENTRIES 


CIVIL DOCKET 

UNITED STATES DISTRICT COURT 

AUTOMATIC RADIO MFG. CO., INC. and 
MERIT INTERNATIONAL CGRP. 

-v- 

CROWN RAO 10 CORPORATION (JAPAN) and 
CROWN RADIO CORPORATION (NEW YORK) 

For plaintiff: 

DANIEL ROSEN 

30 3road Street 

NYC 10004 Tel: Ha 2-8456 

For defendant: 

WhItman & Ramson 

522 Fifth Ave, NYC 10036 

867-1700 

Judge Carter 
72 Civ. 4864 


DATE _ PROCEEDINGS _ 

Nov.-15-72 Filed Complaint and Issued sunvnons. 

Dec.-20-72 Filed Summons and Entered marshal's 

return served on Crown Radio Corp. N.Y. 
by H. R. Altus on 12-11-72 

Jan.-4-73 Filed Stlp and Order. Ordered that the 

d$ft Crown Radio Corp (NY)'s time to 
answer Is extended to 1-26-73. CARTER, J. 









Jan.-26-73 

lar ,-5-73 

Apr.-6-73 

May 4-73 

Jure 4-73 

June 14-73 

Aug.-7-73 


2a 

Docket Entries 

Filed St ip and Order that the deft's time 
to answer Is extended to 2-26-73. CARTER,J. 
Filed Stip and Order that the deft's time 
to answer with respect to pltffs complaint 
Is extended to 3-26-73. CARTER, J. 

Filed Deft's Stlp fc Order extending time 
to answer to 4-26-73 re ; complalnt. 

CARTER, J. 

Filed Deft's Stlp S Order extending time 
re : comp1alnt iro 5-28-73. CARTER, J. 

Filed Stipulation and Order extending 
time for Deft Crown Radio Corp to answer 
pltffs complaint to 6-12-73. CARTER, J. 

Filed ANSWER of deft Crown Radio Corp to 
the complaint. 

Filed stlp. and order that deft. Crown 
Radio Corp. time to serve an amended 
answer to pltfs. complaint Is ext. 30 days 
after written notice Is read from the 
at *y- f° r pltfs. that such amended ans¬ 
wer must be served. So ordered, CARTER, J. 







Docket Entries 


Aug.-17-73 


Nov.-29-73 


Dec.-7-73 


Dec.-10-73 


Dec.-12-73 


Dec.-28-73 


Filed certificate of mailing to Ministry 
of Foreign Affairs, I-IKasumlgasekl 
Chiyeda-Ku, Tokyo Japan (#455735), Clerk. 
Filed stIp. and order that the time for 
deft. Crown Rjdlo Corp. to answer complaint 
is ext. to Dec-10-73 - CARTER, J. 

Received from Notal Consulate General of 
Japan, 235 East 42nd St., NYC with cer¬ 
tified mall #750137 Copy of Summons and com¬ 
plaint together with translation of same 
(no return) - Filed and placed In folder. 
Filed affdvt. and defts. (Crown Radio 
Corp. (Japan)) notice of motion to dis- 
ml- - ret. 12-28-73 at 10 AM. 

Filed defendants (Crown Radio Corp. - 
Japan) memorandum In support of motion 
to dismiss. 

Filed stip. and order adj. motion by deft. 
Crown Radio Corp. (Japan) to dismiss to 
Feb-18-74 and that pltff's shall deliver 
any opposing papers to counsel *or said 








4a 


Docket Entries 


Feb.-1-74 


Feb. -6-7*+ 


Feb.-13-74 


May 10-74 


May 10-74 


deft, before Feb-13-74. CARTER, J. 

Filed ENDORSEMENT. The motion Is granted 
and the complaint Is dismissed for reasons 
Indicated. So ordered. CARTER, J. m/n 
Filed ENDORSEMENT. The endorsement dated 
January 31, 1974 (filed on 2-1-74) is 
hereby withdrawn. So ordered - CARTER, J. 
m/n 

Filed st Ip. and order adj. motion of 
deft/Crown Radio to 3-18-74 and that 
pltf. shall deliver any opposing pr-'ers to 

I 

counsel for the deft's on or before 
3-13-74. CARTER, J. 

Filed plaintiffs (Automatic Radio Mfg. Co.) 
affdvt. of David Houseman in opposition 
to motion of deft. Crown (Japan) to dis¬ 
miss under Rule 12(b)2. 

Filed plaintiffs memorandum of law In 
opposition to deft. Crown (Japan's) 
motion to dismiss under Rule 12(b)2. 
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Docket Entries 

May 15-74 Filed deft's reply affdvt. of Douglas 

Campbell Brown re motion to dismiss 

May 15-74 Filed defendants reply memorandum of 

law re motion to dismiss. 

Feb.-7-74 Filed memo endorsed on motion filed 

12-12-73; motion withdrawn pursuant to 
stIp. by counsel Is granted. CARTER, J. 

Jul.-2-74 Filed ENDORSEMENT that the endorsement of 

of January 3 1 , 1974 , Is hereby withdrawn. 

So ordered - CARTER, J. (withdrawn memo 
end. Filed on 2-1-74 both ENDORSEMENTS 
ATTACHED TOGETHER.) 

Jul.-2-74 Filed stlp. and order adj. motion to 

dismiss by Crown Radio Corp. (Japan) to 
April 12, 1974 - CARTER, J. 

Jul.-19-74 Filed pltf's notice cf appeal to the USCA 
for the 2 nd Circuit from order of July 2, 
1974 dismissing the complaint against Crown 
Radl 9 Corp. (Japan) - copy mailed to Whit¬ 
man &> Ransom Esqs. 


A TRUE COPY 

RAYMOND F. BURGHARDT, CLERK 
s/ E.A. Becker, Deputy Clerk 




UNITED **" ' 97 ' **»*» - 

mar ] 5 /Q71 

SOUTHERN DISTRICT OP NEW YORK 


AUTOMATIC RADIO MPG. CO.. INC. and 
MERIT INTERNATIONAL CORP. 


Plaintiffs, 


-against- 

CROWN RADIO CORPORATION, 


Defendant. 


f ' ROSEH 


NOTICE OF MOTION 
71 CIV. 267 


SIR: 

PLEASE TAKE NOTICE, that upon the annexed affidavits 
of Kazunaka Uesugl, sworn to the day of March, 1971, and 

Ellis G. Rosen, sworn to the 11th day of March, 1971, the under¬ 
signed attorneys for defendant will move this Court at a Motion 
Term thereof to be held in Room 506 at the United States Court¬ 
house for the Southern District of New York, located at Foley 
Square, New York, New York, on the 30th day of March, 1971 at 
10:00 o’clock in the forenoon of that day or as soon thereafter 
as counsel can be heard for an order pursuant to Rule 12,'b) (2) anc 
(5) of the Federal Rules of Civil Procedure dismissing the above 
entitled action upon the grounds that this Court lacks juris¬ 
diction over the person of the defendant and that service of 
process was insufficient. 

Dated: New York, New York 
March 11, 1971 

Yours, etc. 

WHITMAN & RANSOM 

Jly rsr.n) our.AU> CA.r. Ui-LL 

A Member >7r r TT7c~T r i Pm 
Attorney:: for Defendant 
Office P,\ p.O. Address 
Fifth Avenue 
New York, N.Y. 10036 












TO: 
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DANIEL ROSEN, ESQ. 

Attorney for Plaintiffs 
Office & P.O. Address 
30 Broad Street 
New York, N.Y. 10004 

CLERK 

United States District Court 
Southern District of New York 
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T „ affidavit of kazunaka uesugi in support of motion 

UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


AUTOMATIC RADIO MFG. CO., INC. and 
MERIT INTERNATIONAL CORP., 


Plaintiffs, 


-against- 
CROWN RADIO CORPORATION, 


Defendant. 


AFFIDAVIT 

71 CIV. 267 


STATE OF CALIFORNIA ) 
COUNTY OF ) 


ss. : 


KAZUNAKA UESUGI, being duly sworn, deposes and says: 

1. I am the Vice-President and Treasurer of Crown 
Radio Corporation (hereinafter "Crown San Francisco"), a corpora¬ 
tion duly organized and existing under and by virtue of the laws 
of the State of New York having its present base of operations 
in .><\n 1'rancisco, California. 1 am familiar with the facts and 
matters involved in the making of this motion. I make this 
affidavit in support of the motion of defendant Crown Kabushiki 
Kaisha (hereinafter "KK"), sued herein as Crown Radio Corporation 
to dismiss the above entitled action pursuant to Rule 12(b) of 
the Federal Rules of Civil Procedure on the ground that this 
Court lacks jurisdiction over the person of said defendant. 

?• Thin action for an alleged breach of contract was 
purportedly eomincii«'cd by leaving a copy of the summons and com- 
plaint with Mr. Ellis G. Rosen, president of Ellis G. Rosen, Ltd. 











9 a 


an independent manufacturers representative who is not an employe 
of Crown San Francisco. 


3. Crown C<n Francisco was incorporated in April, 
1961 , and maintained its principal office at that time at 200 
West 57th Street, New York, New York. Shortly thereafter, it 
moved its office to 150 Fifth Avenue, New York, New York. In or 
about August, 1968 , approximately two and one-half years ago. 
Crown San Francisco vacated its Now York office and moved to its 
present principal place of business, San Francisco, California, 
therefore, since August, I'i'-C, Crown San Francisco has not con¬ 
ducted business activities in New York and maintains no business 
facilities there. 


^* Crown San Francisco's only connection with the 
State of New York at the time plaintiff's alleged cause of action 
arose and at the present time is that solicitations of sales are 
made by two sales representatives who are compensated on a com¬ 
mission basis only. These representatives operate out of New 
Y-rk City and Buffalo, New York. Furthermore, upon information 
and belief, these sales representatives arc not exclusively 
Crown Can Francisco representatives. Rather, they also represent 
other firms and corporations in connection with the sa'e of 
products and no control is exercised over them by Crown San 
Francisco. All orders solIcited by the sales representatives 
are subject to acceptance by Crown in California and the com¬ 
missions paid to these representatives arc paid by Crown San 
Fraitci sco. 


S. To the bent "f my knowledge, KK, the defendant 
1 t"Vi ■ r dorw bn i »n New York, and is 


l 


herein, lias 


not 1icensed 
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or authorized to do so. It docs not maintain and never has main¬ 
tained any office, place of business, telephone listing, mailing 
address, bank account, warehouse or inventory in New York and no 
officers, directors or employees of KK are domiciled or residing 
in New York. In addition, it does not own or lease any real 

property in New York and does not advertise its-products in that 
state. 

6 . Crown San Francisco operates solely in the United 
States while KK operates solely in Japan. KK owns approximately 
of the outstanding stock of Crown San Francisco but Crown San 
irancisco operates as an independent corporation under the super¬ 
vision and control of its own officers and directors. Two of the 
three directors and four of the six officers of Crown San Francis 
have no connection with KK. In addition. Crown San Francisco 
maintains its own books and records, its financial reports are 
prepared by its own independent accountants and the financial 
records of Crown San Francisco are not reported on a consolidated 
basis with the operations of KK. 

(. Although Crown San Francisco purchases and sells 
only products manufactured by KK, KK also manufactures similar 
products for other companies under other brand names, which pro¬ 
ducts are sold in competition with products sold by Crown San 
Francisco. It should also be pointed out that KK's method of 
marketing its products for eventual use in the United States is t<| 
sell .its products in Jap n, to other Japanese or American corpora¬ 
tions which make their own arrangements for the Importation of 
these prudn.ets into th 1 U country. Once KK hag. sold Its products 
in Japan, it plays no further role in the distribution process an 
does not warrant or guaranty products purchased in Japan destined 
for resale in this country. 

8. All nromotior.nl and advertising materials rnr Cvown 







$ 

11s 

San Francisco arc prepared in the United States and are paid f or 
by Crown San Francisco. 


9. In view of the foregoing, I respectfully submit 
that Ellis G. Rosen is not an agent for Crown San Francisco and 
Crown San Francisco is not an agent for KK so as to render KK 
subject to the jurisdiction of this Court. 


mo t i on 


WHEREFORE, T 
to dismiss this 


respectfully request that defendant's 
action be granted in all respects. 


TAzuwAKff uEsi/CJI' 


Sworn to before me this 
day of 


, 1971 
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AFFIDAVIT OF ELLIS G. ROSEN IN SUPPORT OF MOTION 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 


AUTOMATIC RADIO MFG. CO., INC. and 
MERIT INTERNATIONAL CORP., 


Plaintiffs, 


, -against- 

CROWN RADIO CORPORATION, 


Defendant. 


STATE OF NEW YORK ) 
COUNTY OH' NEW YORK ) 


AFFIDAVIT 


71 CIV. 267 


KELTS G. ROSEN, being duly sworn, deposes and says: 


1. I ain the president of Ellis G. Rosen, Ltd., a 
corporation duly organized rind existing under and by virtue of 
the laws of the State of New York, maintaining its principal 
office for the transaction of business at 147 West 46th Street, 
New York, New York. My son and I are the sole stockholders of 
the Corporation. I make this affidavit in connection with the 
motion of defendant Crown Kabushiki Kaisha, sued herein as Crown 
Radio Corporation, to dismiss the above entitled action. 

2. My firm acts as a manufacturers representative for 
several firms in the New York area, including James 11. Lansing 
Co., a hi fidelity speakers and components manufacturer, bright 
Co., a manufacturer of environmental lighting and Crown Radio 
Corporation, a California based corporation, not the defendant 
herein, (hereinafter "Crown San Francisco"). 














3. My sole activity and function is to solicit orders 
for Crown San Francisco from distributors and department stores 
in New York City and northern New Jersey and to transmit those 
orders to Crown's San Francisco office. Upon acceptance of the 
orders in California, the goods are sent directly to the dis¬ 
tributors or department stores in New York and I receive a 
commission on the sale of those goods. 

^1. On or about the 9th day of February, 1971 , a copy 
of the summons and complaint in this action war; left with me, 
notwithstanding the fact that I advised the process server that 
] was not authorized to accept service on behalf of the defendant 
herein. He replied that 7 was the only person in New York with 
whom he could leave the summons and complaint. I, therefore, 
mailed the summons and complaint to Crown San Francisco. 

9. 1 am not presently and have never been an employee 

of the defendant or Crown San Francisco. 


(>. Neither the defendant nor Crown San Francisco bears 
any of the expenses incurred by me in connection with the main¬ 
tenance of my office. 7 have no authority to bind either the 
defendant or Crown San Francisco by contract. Neither the name 
Crown Radio Corporation nor any similar name appears on the door 
of my office or on the building directory located on the ground 
floor of 1.47 West 46th Street. 

s y ' ’ •— 5 

/>• /i 

TlXITTc. WTFTii 


.“■worn la • b< I'mv mi*- I.his. 

// I ^ day of M-a r.-h , I 97 

/A •;C' < /* ,v / -V ..•/ 











UNITED STATES'DISTRICT “uRT 0PP0S ' T ' 0N T0 

SOUTHERN DISTRICT OF NEW YORK 


AUTOMATIC RADIO MFC. CO., INC. and 
MERIT INTERNATIONAL CORP., 


Plaintiffs, 


-against- 


CROWN RADIO CORPORATION, 


Defendant. 


71 CIV. 

affidavit 


SUFFOLK, ss. 

Boston, April 13, 1971 

DAVID HOUSMAN, being duly sworn, deposes and 

says: 

1. I am Chairman of the Board of Directors of 
utomatic Radio Mfg. Co., Inc. and am fully familiar with all 
of the transactions had between Automatic Radio Mfg. Co., Inc., 
Merit International Corp., and Crown Radio Corporation and 
respectfully submit this Affidavit in opposition to the motion 
of the defendant for an order dismissing the above-entitled 
action upon the grounds that this Court lacks jurisdiction 

over the person of the defendant and that service of process 
was insufficient. 

2. As appears from the Complaint in this action, 
a copy of which is annexed hereto and designated as Exhibit 'aV 
the negotiations between the plaintiffs and the defendant 
commenced in or about the early part of 1969 and resulted in 
a course of dealing between the plaintiffs and defendant up 
to and including May of 1970. 


COMMONWEALTH OF MASSACHUSETTS 


says: 










15s 


3. At all of the times between the aforesaid 
e in 1969 and May of 1970, your deponent was informed by 
the President of the defendant corporation that it maintained 
an office in New York for the conduct of its business, and 
that if the plaintiffs had any difficulty in connection with 
shipments, delivery of merchandise, or servicing of said 
merchandise, plaintiffs should contact the New York office 
of the defendant. 

4. As late as April of May of 1970, these 
instructions were again repeated to your deponent by the 
defendant and your deponent was advised that the office of 
the defendant corporation in Now York City was located at 
147 West 46th street in the borough of Manhattan, city. County, 
and state of New York. Further, your deponent was informed 
by the defendant corporation that Mr. Ellis G. Rosen was the 
person in charge of the management of the New York office of 
the defendant and was fully empowered and had the necessary 
authority to act for the defendant in any and all matters per¬ 
taining to the transactions had between the plaintiffs and 
the defendant with the exception of technical engineering 
problems, which would have to bo taken up with the engineering 
division of the defendant corporation located in Japan. 

The fact of the matter is that on one 
occasion in February of 1971, your deponent placed a call to 
Crown Radio Corporation at 147 West 46th Street, New York, 

New York, telephone number: 586-0590. The telephone was 
answered by a gentleman who announced "Crown Radio Corporation." 
The telephone call was a person-to-person call to Mr. Ellis 
Rosen, but on being informed that Mr. Rosen was not in at 
that tirae, the telephone call was then cancelled. 


% 

... m 







6. At or about the latter part of June, 1970 I6a 

Mr. N. Miyabayashi, who is Section 1 chief Foreign Trade Depart¬ 
ment of Crown Radio, phoned your deponent from his San Francisco 
office and advised that he would be in his Sew York office the 
latter part of that week, and asked me to phone him; which I 
did for the purpos'd of arranging a meeting in Boston. This 
meeting was to discuss the problem Crown created by breach of 
their agreements, and Mr. Miyabayashi made me promises to solve 
the problems and save Automatic Radio harmless,; however, his 
undertakings were never complied with. 

7. Annexed hereto and designated as Exhibits "b", 

"bl" and " b2 " respectively are the letterheads of the defendant 
corporation clearly indicating on the bottom of the page that it 
maintains an office in New York and that such office was not only 
maintained in 1969 but in the year 1970 as well. 

8. in addition to the foregoing, there is annexed 
hereto and designated as Exhibit V", a duplicate of page 309 of 
the Manhattan Telephone Directory for the .period 1970-1971, and 
which directory was published by the New York Telephone Company 
in the latter part of 1970, with corrections up to and including 
May 14, 1970 with the listing therein contained, "CROWN RADIO 
CORP., 147 W. 46 - - - - 586-0590." 

9. It is respectfully submitted that the defendant. 
Crown Radio Corporation, was properly served with process herein 
since a copy of the Summons and Complaint was personally delivered 
by the United States Marshal for the Southern District to Ellis 

G. Rosen, the person represented by the defendant corporation 
to be the managing agent, and authorized and empowered repres¬ 
entative of the defendant corporation to act on its behalf for 

the conduct of its business with the plaintiffs as hereinbefore 
set forth. 






WHnREFORE, it is respectfully requested that the 
defendant's motion be denied in its entirety. 

DAVID HOUSMAN' 


SWORN TO BEFORE ME, THIS 
13th DAY OF APRIL, 197 


L Lu • // { ( - / " 


. •> 


■m > 


a ,7 


<» 
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affidavit of frank m. housman in opposition to motion 

UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


AUTOMATIC RADIO MFG. INC. and 

MERIT INTERNATIONAL COPY . , 

Plaintiffs, 


-against- 


CROWN RADIO CORPORATION, 


Defendant. 


71 CIV. 267 


AFFIDAVIT 


COMMONWEALTH OF MASSACHUSETTS 


SUFFOLK, ss. 


Boston, April 13, 1971 


and says: 


FRANK M. HOUSMAN, being duly sworn, deposes 


1. I am the President of Merit International 


Corp., one of the plaintiffs in the above-entitled action, 
and respectfully submit this Affidavit in opposition to the 
motion of the defendant and in support of the Affidavit of 
fir. David Housman. 

2. Your dejeonent as President of Merit Inter¬ 
national Corp., the purchasing agent for Automatic Radio Mfg. 
Co., Inc., also had numerous occasions to deal with the 

,o 

defendant. Crown Radio Corporation. I he ve read the foregoing 
Affidavit of Mr , David Housman and Know of my own knowledge 
that, the facts :i i forth t.h-*r<*Lu ace true in every detail and 


I hat the representations made i <> the plaintiff. Automatic 
Radio Mfg. Co., Inc., as to the Now York office of Crown Radio 
Corporation were similarly made* to me. I am, therefore, sub- 


$ \ 


* 






mitting this Affidavit in *o A roboration of the Affidavit of 
Mr. David Housman and in support of the contention of the 
plaintiffs that the service of the Summons and Complaint in 
this action upon Mr. Ellis G. Rosen at the office of Crown 
Radio Corporation at 147 West 46th Street, Borough of 
Manhattan, City and State of New Yor' , was proper in all 
respects. 

WHEREFORE, I request that the defendant's 
motion be denied in its entirety. 




<fUi>rn (j 


FRANK M. HOUSMAN 


SWORN TO BEFORE ME, THIS 
13th DAY OF APRIL, 1971 

• 


Notaiy Public 






AFFIDAVIT OF JOHN S. DE METRICK IN OPPOSITION TO MOTION 20a 
UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 


AUTOMATIC RADIO MFG. CO., INC. and 
MERIT INTERNATIONAL CORP., 

Plaintiffs, 


-against- 
CROWN RADIO CORPORATION, 


71 CIV. 267 
AFFIDAVIT 


SUFFOLK, ss, 


Defendant. 

COK..ONWEALTH OF MASSACHUSETTS 

Boston, April 13, 1971 


JOHN S. DeMETRICK, being duly sworn, deposes 

and says: 

1. I am the chief engineer for each of the 
plaintiff corporations in the above-entitled action and 
respectfully submit this Affidavit in opposition to the motion 
of the defendant and in further support of the contention by 
the plaintiffs that service upon Crown Radio Corporation in 
New York City was proper. 

2. I was personally informed on a number of visits 
made to Tokyo at the plant of Crown Radio Corporation that 

if there was any difficulty xn connection with the problem 


of servicing the merchandise acquired from the defendant, I 
was to contact Mr. Ellis G. Rosen, the authorized representa¬ 
tive of the defendant corporation, empowered to act on behalf 
of the defendant corporation with respect to any problems of 
service effecting such merchandise purchased from the defendant 
corporation. 









3. The defendant corporation in Japan clearly 2 ' a 
indicated that Mr. Rosen had complete authority to represent 
the defendant corporation and for me not to hesitate to contact 
him with any problem, except such problems that might require 
technical engineering skill, in which case I was to deal directly 
with the engineering division of the defendant corporation in 
Japan. The defendant corporation further advised me that in 
all other respects, Mr. Rosen had complete authority to act for 
the defendant corporation. 

4. l have read the foregoing Affidavits of 
Messrs. David arid Frank Housman and knew of my own knowledge 
that the facts set forth therein are true in every detail 
since not only was I present when the aforesaid information was 
given to David Housman and Frank Housman, but directly communi¬ 
cated to me by the President of Crown Radio Corporation. 

WHEREFORE, I request that the defendant's motion 
be denied in its entirety. 



SWORN TO BEFORE ME, THIS 
13th DAY OF APRIL, 1971 



Notary Public 






AFFIDAVIT OF DANIEL ROSEN IN OPPOSITION TO MOTION 22a 

UNITED STATES DISTRICT COURT 
SOUTHERN DETRICT OF NEW YORK 
...X 

^AUTOMATIC RADIO MFG. CO.. INC., and 

jiMERIT INTERNATIONAL CORP.. , Civil Action No. 

71 Civ 267 

Plaintiffs. 

• i 

against AFFIDAVIT 

CROWN RADIO CORPORATION. 

Defendant. 


,1 STATE OF NEW YORK. COUNTY OF NEW YORK. 

;i 

DANIEL ROSEN, being duly sworn, deposes and says: 

1. I am the attorney far the plaintiffs in the above entitled action and re - 

'll 

1 sped fully submit this affidavit in opposition to the motion of the defendant to 

i 

i dismiss the above entitled action on the ground that this Court lacks jurisdiction 
j! over the person of said defendant and that service of process was insufficient. 

2. At the very outset. I wish to state to this Court that the attorneys for ! 
the defendant and Mr. Kaaunaka Uesugi the alleged Vice President and Trss- 
surer of Crown Radio Corporation the defendant herein, have attempted to 

' confuse and obscure the simple issues raised by defendant's motion by chang- 
ing the names (to suit its purposes) from Crown Radic Corporation to Crown 

|| i 

San Francisco and Crown Kabushlkl Kaisha which is referred to by the de- 

I. • • * 

fend ant as Crown K K. It is respectfully submitted that this artful camouflage 
is easily pierced by an examination of the facts. 

3. As appears from the complaint in this action. (Exhibit "A"), the plain- 
'I herein entered into negotiations and ultimately into an agreement with a 

corporation known as Crown Radio Corporation. Exhibits " B ", " B 1 " and 
B 2 ' annexed to the affidavit of David Housraan clearly indicate the name of j 


l 






Ih« corporation with whom the plaintiff, did business in Japan to be Crown 23 ® 

jlRadio Corporation. Furthermore, the letterhead indlcatee oversea, offices i 

jj! j 

;|)for said Crown Radio Corporation to be located in New York. San Francisco, 

Panama. Colon. Dusseldorf and London. This same letterhead indicates that 

ssid Crown Radio Corporation are the manufacturers. 

However, the defendant and its attorneys would have this Court believe 

i 

|ph*t the corporation in Japan is not Crown Radio Corporation but a corporation 
known as Crown Kabushlki Kalsha which they refer to as Crown K K. This en¬ 
tire contention by the defendant is completely without merit as is evidenced not 
only by Exhibits " B ", "Bl" and " B 2 " but by Exhibit " D "«hich is a letter 
emanating from Tokyo. Japan on the letterhead of Crown Radio Corporation 
knd signed on behalf of said defendant by Shigeharu Sakuma, President. Further 

ikll of the brochures and catalogues issued by Crown Radio Corporation and 

j!: 

||)^rinted In Japan indicate "Crown Radio Corporation " to be the name of the 
i|Corporatlon with whom the plaintiffs did business in Japan, and further indicate 
that the said Crown Radio Corporation maintains offices in the Cities herein- 
before enumerated. The particular attention of this Court is respectfully 
jcalled to the fact that New York is listed as one of the addresses. Added to the 
foregoing, is the fact that all payments made by the plaintiffs for merchandise 
purchased and delivered from Crown Radio Corporation in Japan were made 

it. 

payable to Crown Radio Corporation. 

M * » 

,;i 

4. The defe n da nt would have this Court believe in its moving papers that 
no connection between Crown Radio Corporation in Japan and the office 

li! 

in New York, making it appear as if there x *re no relationship between the 
ftew York office and Crown Radio Corporation. The defendant has further 

h 

attempted to mislead this Court into believing that the cor p oration in Japan is 




(Crown Kabuahiki Kaiaha, that there la another corporation known aa Crown 
jjSan Franclaco. and that there la no Crown Radio Corporation having an office 
1“ Ja P an known by that name in Japan or having an office under that name In 
jNew York. None of theae allegation* or contention* by the defendant have any j 
merit whataoever. The corporation in Japan (aee Exhibit* " B ", " B 1 " 

<•; t • 

B 2 " and " D ") la Crown Radio Corporation by their own ad natation and the 
printed material, publiahed and circulated by that corporation aubatantlatea 

auch fact. 

•I 

t. 1 

5. The deferment alao contend* in the affidavit of Kaaunaka Ueaugi in 

jji 

aupport of a a id motion, that Crown Radio Corporation doea not maintain and 

iji 

,,never haa maintained any office, place of bualneaa, telephone liating, mailii^ 

:, l 

addresa, jt the like, in New York and that no officer*, director* or employee^ 
of Crown Radio Corporation are domiciled or reaiding in New York. In answer 
to theae contention*, your deponent wftahea to atate that it haa never been nec- 

i 

; eaaary far an officer, director or employe* of a corporation to be a reaid eat 
in New York in order to be amenable to proceaa or neceaaary where auch pro 

V 1 

,ceM name* aa the defendant a corporation and not the a aid individual In the 

,j 

j inatant action, the falaity of the atatementa made on line* " 24 " through " 10 7 
°* " 2 " of the affidavit of Mr. Ueaugi la clearly evidenced by the fhot 

1 »l«»ough he aweara under oath that there ia no telephone liating for Crown Radio 

. Corporation, Exhibit " C ", annexed to the affidavit of David Houaman in op- 

i;i 

vpoattion to the motion clearly ahowa that the laat publiahed telephone directory 

; 

of the New York Telephone Company, covering the period into 1971, liata 

V 

‘Crown Radio Corporation at 147 Weat 49th Street, New York, New York 

,|i * 

j telephone number 688 0980 for the New York office of Crown Radio Corporation, 
ijjaddreeaed to Crown Radio Corporation at aald addraea ia delivered a^ 




25a 

no* returned by the poet office. Furthermore, that office acknowledges that tt 

.jrecetves mall far Crown Radio Corporation. 

if! 

6. The summons and complaint In this action was served upon the defen- 


ii 


dant at 147 West 46th Street as indicated by the return filed by the United States 


jjMarshal's office, and such process, by the admission of Ellis G. Rosen in his 

if. 

.! 

{affidavit in support of defendant's motion indicates in paragraph " 4 " of said 


affidavit as follows: 


" I, therefore, mailed the 
summons and complaint to 
Crown San Francisco." 


7. The very fact that Mr. Ellis G. Rosen sent the summons and compLaiiS 

, i 

■ to Crown Radio Corporation in San Francisco clearly indicates two dsfec$s in 

i < 

the argument advanced by the defendant in support of the motion. Firstly, 

since Crown Radio Corporation as designated in the complain* referred to the 

li! w 

r corporation in Japan it seems somewhat strange that Mr. Rosen should send 

:!i : 

the summons and complaint to Crown Radio Corporation in San Francisco, a 

corporation that defendant defines as having no relationship with Crown Radio 

.j! 

Corporation of Japan. If there were ao connection and tt were not ooe and the 

* 

: same corporation, why would Mr. Ellis G. Rosen, who says he sells merchant 

'!* 

>; dise for Crown Radio Corporation of Japan and Crown Radio Corporation of San 
i Francisco send the summons and complaint to San Francisco. Secondly, the 

! lj 

Federal Courts nave laid great stress upon the fact that the important part of 
proper service of process is to make sure that the defendant named therein 

I 

' 

I has actual notice of the commencement of the action, the basis tt the action 

Jij 

and all other pertinent facts necessary to enable such defendant to defend such 

ft 1 

action within the proper time In thj present action, all at the parties concern- 

• i 

I ed have had actual knowledge w th respect to the summons and complaint and j 
i the commencement of said action. 



i 



8. On three oc cm to— your depoa—t personally telephoned the number 


listed In the New York Telephone directory for Crown Radio Corporation and 
each time the telephone waa answered at the other end by aa individual who 
answered " Crown Radio Corporation''. These calls were made by your de¬ 
ponent the first week in January, 1071, aad twice during the second week in 
January. 1071. On the 1—t call, your deponent spake with Mr. Rosen who said 


that it was the office of Crown Radio Corporation aad that he was the person 


| in charge of the New York office of Crown Radio Corpor a tion. 

i 

8. Significantly, no where in ihe supporting documents of the instant 
motion do— the defendant deny that It Is selling merchandise in New York and 
in fact in the very jurisdictional area of this Court. The fact of the matter is 
that merchandise is being sold by the defendant Crown Radio Corporation in 

| 

this stats. 

10. R is respectfully submitted that pursuant to Rule 4 (d) (t) of the 
Federal Riles of Civil Procedure a copy of the a ammo— and co mpl aint in this 


action waa delivered by the United States Marshal for the Southern District 
to Ellis Q. Rosen who is a managing or general agent of the defendant Crows 
Radio Corporation and accordingly service of proc—s waa properly made 


upon the defendant Crown Radio Co r po r ation aad consequently this Court has 
jurisdiction over the defendant named in this action. Not only did Mr. Ellis 
G. Rosen state to your deponent that he w— the manager of the New York office 
of Crown Radio Corporation, but as appears from the foregoing affidavits af 


David Houaman, Frank He—men and John 8. DdMetrlck. the de¬ 


fendant Crown Radio Corpo r ation notified the plaintiffs that Mr. dlls Q. 
R—ea w— the managing agent in charge of the New York office of Crown 


Radio Corporation. Thin fact coupled wth the exhibits indicating the 


New Ye^k 






offle# la ampU and conclusive tvMmt that Shla G. Mm *c wan the ftmm 

paraon upon whom lanrlce of process could bo mad* again** the defendant 
corporation. v 

11. An examination of the effidavit of Mr. David Hone man. further in- 


diestea that the defendant maintained an office In New York City by the fact tha 
Mr. Housman states in said affidavit that in the latter part of June. l#70, Mr. 
N. Miyabayaehi, who is the 8ectlon 1 Chief Foreign Trade Department of 
Crown Radio Corporation in Japan, phoned Mr. Houeman from the San 
| Francisco office of said corporation and informed Mr. Bone man that Mr. 
Miyuhayaehi would be in the New York office of Crown Radio Corporation, 
the defendant herein, in the Utter part of that week, and repeated Mr. 
Housman to phone him at the New York office of Crown R idio Corporation 
(Japan). Mr. Hats man further atteets in said affidavit that tt* telephone —q 
wee Placed to the New York office of the defendant jand a meetli^ was arranged 
with Mr. Miyabayaehi for Boaton. The telephone nember at which Mr. Hews* 
man reached Mr. Miyabayaehi was 6M-0B90. the same manber designated in 
the New York telephone directory ae the telephone — •^nr of the defanfeat. 


12. Ae appears from the camplaiM In this aotlso. the dsmagaa to the 
plaintiffs have been moat severe and result from the gross -‘Trmdus 
and unethical practices on the part of the defendant, and dofaaifent now 

I 

sooks to evade its liability under the Uw and promote a mUcarriage mi pm* 
hp attempting to delude this Court into believing that the esUUng defendant 
corporation is not Crown Radio Corporation but some ether corporation tee 
ae Crown Kahuehikl Kaisha and that the New York office is in fact a corpora 
tlan known ae Crown Ban Francisco. 




Vk 4agr April, Ittl. 
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NOTICE OF MOTION FILED DECEMBER 10, 1973 

UNITED ST A ITS I.MSTJOCT COURT 
SOUTHERN DISTRICT OF NEW YORK 


AUTOMATIC HA IJIO MEG CO. INC. , : 
and MERIT INTER NA T ION AI , COUP , 

Plaintiffs, 

- against - 

CROWN RADIO CORPORATION (JAPAN) 
and CROWN RADIO CORPORATION 
(M'.'U VOrK), 

Defendants 


Index No. 72 CIV. RI.C 

NOTICE OF MOTION 


PLEASE TAKE NOTICE that upon the annexed affidavits of 
T. UCHIYAMA, sv.-orti to the 29th day of November, J973, and DUCAT,D C 
BROWN, sworn to the 7th day of December. 1973, the undersigned attorneys 
for Crown Radio Corporation (Japan) will move this Court before the lion. 
Robert L. Carter, United States District Court Judge at the United States 
Courthouse located at Foley Square, New York, New York, on the 28th day 
of December, '9 Id, at 10:00 o'clock in the forenoon of that day, for an 
order pursuant to Rule 12(b)(2) of the Federal Rules of Civil Procedure 
dismissing the above entitled action as against r.aid defendant upon the 
ground that this Court lacks jurisdiction over the person of said defendant 
and upon the further ground that a prior adjudication of this Court that it 
lacks ’u per son am jurisdiction over defendant is res ju dicata. 


Dated: New York, New York 
D’Comber 10, 1973 


Yours, etc., 


WHITMAN «/ RANSOM- , > 

By J D /w...» KJ 
A EM ember olAhe Fn'in 
Attorneys for Defendant 
Crown Radio Corporation (Tapani 
Office & P. O. Address 
322 Filth \venue 
New York, New York 100 A (I 

( 212 ) 867-1700 








affidavit of t. uchiyama in support OF HOT ION 

TATES DISTRICT cnn.-m M0T,0N 


.... , -- v ' » • i i 

UNiihJ STATES DISTRICT COURm 
oOL'THERN DISTRICT OF NEW‘ York 


automatic radio mpg.co., me. 

and MERIT INTHRNATIONAL COPP., 

| 

Plaintiffs, 

I 

-against- 

! CROWD RADIO CORPOHATIOf.' 

(JAPAN) and CROWN RADIO 
S CORPORATION (NEW YORK), 


Defendants. 




72 CIV. 1486^4 RLC 
AFFIDA VIT 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) EE 


I UtllIYAMA » beln f dul y sworn, deposes and says: 

l ’ 1 ar ’ K * n *** r ' °* R " ral A ^alra Planning. Depart- 

• u^nt o i Crown Kabushiki K->l~b t f h 

■ 1 (oU d ^9 In as "Crown Radio 

'Corporation (Japan)" and , „ o 

. t>,r r<? Torred to as "Crown 

(Japan) '), a corporation 1 r . i 

r 1551 zed and existing under 

•inJ by virtue of t.j* law- of t 

** °‘ ' ' lf ‘ an and maintaining its prln- 

i^-lpaL office tor the transacts , 

" f ou * 1 "**» m Tokyo, Japan. 
- am fully familiar with *■»#» r-,„i 

f,l ‘ a:id matters involved in 
-ns making of this motion. I T3 j e thl< , . 

a ^ 1 Idavit in support 

C tne B ‘° tl0n ° f ti,C defer,;iar:t to dismiss the 

•luovy-ontit.led action pursuant to Rule 12(b)(2) of the Fed- 

" a; ; Ul5J 0f Cavl1 rr °— «P»n ground that ty. Court 
!'Ur... .Jurisdiction over Cro - n ( t- \ i 

(, ' u, ’ an> anJ upon the ground that' 

a prior adjudication of the i .vii n+ i a . 

* 6 ''" rJ3dlct ional issue by this Court 

• v nea. .Judicata. 

2. Plaintiffs allege In substance that they entered 








into an agreement with Crown (Japan) where.,. Crown (Japan)-*^- 
agreed to manufacture a certain model of cassette recorder 
flayers exclusively for plaintiffs. Plaintiffs further allege 
I; in accordance with this agreement, purchase orders for 

I S0m0 13,000 UnltS ° r Ca3sot ^ recorder players were issued 
I fr ° m " erlt international Corp. to Crown (Japan). 

’I 

|j 

| 3 ' 11 ls true tllat Cr °" n (Japan) made sales of 

' 13,000 “ n;tS ° f it5 r,odel N °- CHX-9912 to plaintiff, Merit 
| International C °np. These sales were effected through purchase 
.orders received by Crown (Japan) from Merit International 

jj Corp.'s Tokyo office. The dates and numbers of those purchase 

I, orders are as follows: 

fl 

May 8, 1969, No. 03905 (10,000 units) 

■ ovember 5 , 1969, No. 09190 Cl.300unit,) 

November 5 , 1969, No. 09191 (i.’yoo units) 

|l 

. 9. The units embraced In order Ho. 03505 for 10,000 

units were picked up by Merit International Corp. at the 

■ Ur ° Wn Kareh ° U3e ln To ^°> *"<> remaining 3,000 units 

| embraced In purchase orders Nos. 09190 and 09191 were shipped 

f by Cr °“ n <JaP8n) to Merlt international Corp., c/o Toho Koun 
:Co., Ltd. in Yokohama, Japan. Thus, the orders were placed j 

, in Japan with Crown (Japan) and the units were delivered by ' 

: crown (Japan) in Tokyo. Moreover, all negotiations or trans- j 

actions which culminated In the Issuance of the aforementioned I 
1 P urc ^ase orders occurred In Japan. 

! : ! 

5. Crown (Japan) has neither transacted nor done i 

any business In the State of New York and Is not licensed nor ' 

authorized to do so. It does not maintain and never has ' 

.maintained any office, place or business, telephone listing, i 

mailing address, bank account, warehouse or Inventory In the ■ 


i li 


I 





State of New York, and no officers, directors or employees of 
Crown (Japan) are domiciled or residing in that State. In 
addition, Crown (Japan) neither owns nor leases any real 
property in the State of I e fork and does not advertise its 
oroducts tnere. 


6. Crown (Japan)' only connection with the State of 
New York is that it owns r.ost of the outstanding stock of 
Crown (New York), a New York corporation, having Its present 
and only base of operations in San Francisco, California. 

Crown (New Yore) operates . an independent corporation under 
the supervision and control of its own officers and directors. 
In addition, the hooks and records of Crown (New York) are not 
maintained by Crown (Japan)'a accountants and the financial 
records of Crown (New York) are not reported on a consolidated 
basis with those of Crown (Japan). Furthermore, Crown (Japan) 
doe; not pay for or prepare promotional and advertising 
materials used by Crown (New York) in the United States. 


7. Although Crown (New York) pux*chases and sells 

I 

only products manufactured i.y Crown (Japan) , Crown (Japan) also 
manufactures similar products for other companies under other 

. 

brand names, which products are sold In competition with 

products sold by Crown (New York). Crown (Japan)'s method of 
“ | 

I 

marketing its products for eventual use In the United States is 
to sell its products In Japan to other Japanese or American 

I 

corporations which make their own arrangements for the 
1 r.ipoi'tatlon of these products into the United States. Once 

i 

Crown (Japan) has sold its products in Japan, It plays no further . 

role in the distribution process and does not warrant or guarantee 1 

* *■> 

i 

products purchased in .Japan destined for resale in the United 




48a 


!| States. 

•i 

ft 

i 

» 

! 1 anould also like to point out that Crown (New 

■York) did not participate in any of the negotiation- and 
j; transact ions which culminated in the issuance of purchase 
jj orders for the 13,000 units of cassett recorder players from 
|j Merit International Corporation to Crown (Japan). Moreover, 

|j since Crown (New York) is a separate and distinct corporate 
Ij entity supervised by its own officers and directors, the 
i: references in plaintiffs' complaint to the effect that Crown 
1(Japan) could bind Crown (New York) by contract or otherwise 
j; are sheer nonsense. Accordingly, the allegations made in 
| plaintiff's complaint which indicate that Crown (New York) 
j. a K reed > warranted or represented anything to plaintiffs or 

that U was bound b y anything to which Crown (Japan) allegedly 

agreed are wholly without factual foundation. 

li 

I; 

j, 9 * In view of the foregoing, I submit that Crown 

!■ ( Ja P an ) ls not subject to the Jurisdiction of this Court. 


WHiiRhPORc,, I respectfully request that the motion 

I °f defendant Crown (Japan) to dismiss this action be granted 
1 in all respects. 





/t- l- d-C c/%.1 e 


UCHIYAMA 




i Subscribed and sworn to before me 
! bbis day of November, 1973 . 







I'NITED STATO {J^cr'ff 0 "<*« 

SOUTHERN DISTRICT OK N1 ' YORK 

AUTOMATIC* RADIO MFC. CO., INC. 
and MERIT INTERNATIONAL CORK ^ * 


Plaintiffs, 


- against - 


CROWN RADIO CORPORA 'I ION (JAPAN) 
and CROWN RADIO CORPORATION 
(NEW YORK), 

Defendants. 


72 Civ. 4864 
AFFIDAVIT 


STATE OF NEW YORK 
COUNTY OF NEW YORK 


: SS. : 


DUGAt.D CAMPBELL BROWN, being duly sworn, deposes and 

says: 

1. I am a member of the bar of this Court and a member of the 
firm of Whitman fc Ransom, attorneys for defendant Crown Radio Cor¬ 
poration (Japan) (hereinafter referred to as "Crown (Japan)"). I make 
this affidavit in support of the motion of the defendant Crown (Japan) to 
dismiss the above entitled action pursuant to Rule 12(b)(2) of the Federal 
Rules of Civil Procedure upon the ground that this Court lacks jurisdiction 
over the person of defendant Crown (Japan) and upon the ground that a 
prior adjudication of the issue of this Court's jurisdiction over Crown 
(Japan) is res judicata in thisaction. 


2. In a prior action instituted in this Court entitled "Automatic 
Radio Mfg. Co. , Inc. and Merit International Corp., Plaintiffs, against 
Crown JIadio Corporation, Defendant." (71 CIV. 267), plaintiffs sought tc 
recover damages in the sum of $1, 545. 000. 00 against Crown (Janan) for i 


nT 





an alleged breach of an agreement entered into in Japan between Merit—^——4 
International Corp. (hereinafter "Merit") as agent for Automatic Radio 

4 

Mfg. Co. , Tnc. (hereinaftei "Automatic") and Crown (Japan). A copy of 
the complaint in that action is annexed hereto, marked Exhibit "A". 

i 

Plaintiff's complaint in that action alleged in substance that Crown (Japan) j 
had agreed to manufacture certain cassette recorder players and acces- 

I 

sories for plaintiffs andWiat Crown (Japan) violated a provision of the j 

agreement which prohibited Crown (Japan) from offering for sale a model 

I 

similar to the one manufactured for plaintiffs to other companies or 
persons without the written consent of plaintiffs. That action was con- i 

I 

eluded by a combined Order and Judgment of this Court entered on June 7, j 

1972, which granted a motion made by Crown (Japan) to dismiss the action i 

! 

under Rule 12(b)(2) of the Federal Rules of Civil Procedure upon the 
ground that this Court lacked jurisdiction over the person of the defendant. 
The basis of the dismissal was that the plaintiffs had failed to prove that 
Crown (Japan) was "doing business" in New York State. A copy of the 

! 

Court's decision and the Order and Judgment embodying that decision 
are annexed hereto and marked Exhibits "13" and "C" respectively. 

I 

J 

i 

3. On or about October 23, 1973, the summons and com¬ 
plaint in this action were served in Tokyo, Japan upon Crown (Japan). 

I 

In this action, plaintiffs assert essentially the same facts, and ask for 


the same damages, as they did in their prior action against Crown (Japan). 

A copy of plaintiffs' complaint in this action is annexed hereto and marked 

I 

Exhibit "D". I 

0 

i: I 

4. As is shown by the affidavit of T. Uchiyama submitted in 
- support of the motion of Crown (Japan), Crowr( Japan) has never done 




and is not presently doing business in New Yor k State. Moreover, there' 
were no activities conducted by Crown (Japan) in New York from which 
plaintiffs' purported causes of ac tion ar ose. 
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5. As previously stated, the prior action was instituted against 
Crown (Japan) alone. No allegations whatsoever were made in the com¬ 
plaint in that action conrernii ; Crown (New York) and there were no 
allegations that negotiations which led to the formation of the alleged con¬ 
tract took place in New Yoi k. The only allegation which provided any 
nexus between the action and the State of New York was that Crown (Japan) 
had an office in New York, an allegation which proved to be false. Plain¬ 
tiffs now attempt to furnish a jurisdictional predicate to this Cour t by 
alleging that negotiations wen’ conducted in New York and that Crown 
(New York) a New York corporation, is a wholly owned subsidiary of 
Crown (Japan). The question viiich obviously comes to mind is why 
plaintiffs did not make these allegations in the prior action. 


6. fn the prior'action, plaintiffs asserted that Crown (Japan) 

1 

was doing business in New Yor k. Now pluintifls, in effect, allege that 
Crown (Japan) by virtue of negotiations conducted in New York is subject 
to jurisdiction under lh< Now York "long-arm statute, CPLR § .102. I 

Since CPLR § 302 v.as in eff< > t and ostensibly available as a juris- 

} 

dictions! predicate to plain! ills at the time the lirst action was commenced, 
it is quite puzzling that lin y chose to ignore it. 

| 

7. While no allegations were made in the prior action in plain- 

* 

tiffs' complaint relating to the- parent-subsidiary relationship, the re- , 

i 

lationship between these corporations for purposes of obtaining in personam 

I 

I 

jurisdiction over Crown (Japan) v.as considred by the Court and tound not 




1 


sufticient to bold that Crown (Japan) was doing business in New York by 
reason of the activities of Crown (New York). 
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<■. Plaintiffs have not alleged any jurisdictional facts that did 
not exist at the time the prior action was commenced. The memorandum 
of law to be submitted herewith shows that the prior judgment dismissing 
the action for lack of personal jurisdiction over Crown (Japan) is res 
on issue. Even without that prior adjudication, however, 
the affidavits and authorities cited in support of the defendants' motion 
clearly show that this Court lacks personal jurisdiction over Crown (Japan). ' 

WHEREFORE, I respectfully request that the motion of 
defendant Crown (Japan) to dismiss this action be granted in all respects. 



Sworn to before me this 
7th day of December, 1973. 



c. • V: ;n 

Ho: , \ • • i! ■ : ' ( 

No. «i r . ' • -a. 

Ctrl. I . . . ■ i uk 

loriii [», -o. U74 


I 
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EXHIBITS ANNEXED TO AFFIDAVIT OF DOGALD CAMPBELL BROWN 






EXHIBIT A - SUMMONSAND COMPLAINT DATED MARCH 17, 1971 

states Utstrict (Emtrt 


FOR THE 


SOUTHERN DISTRICT OF NEW YORK 


AUTOMATIC RADIO MFC. CO., INC., and 
MERIT INTERNATIONAL COUP., 

Plaintiff 


Civil Action File No.Tl.Civ,.. 267 


SUMMONS 


CR0.7N RADIO COnPORATION, 


✓ » • * 


Defendant 


To the above named Defendant : 

You are hereby summoned and required to serve upon 


DANIEL ROSEN, 

plaintiff’s attorney , whose address i3 30 Broad Street, New York, New York 10004 


an answer to the complaint which is herewith served upon you, within 20 days after service of this 

summons upon you, exclusive of the day of service. If you fail to do so, judgement by default will be taken 


against you for the relief demanded in the complaint. 





Urk oj Court. 


/%. s ' 7 '? 7 

Date: 


Deputy Cleric. 


[Seal of Court} 


TVI. !« >•«»•<• MfM■»' t» R„U 4 »t ll.* V.4m| P„l„ n f flrll Prx^Hnr, 


t 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


x 


AUTOMATIC RADIO MFG. CO. INC., and 
MERIT INTERNATIONAL CORP., 


CIVIL ACTION 
NO. 71 CIV. 267 


Plaintiff*, 


against 

CROWN RADIO CORPORATION, 


COMPLAINT 


Defendant. 


x 


AUTOMATIC RADIO MFG, CO., INC., ("AUTOMATIC") 
and MERIT INTERNATIONAL CORP. ("MERIT"), by thalr at¬ 
torney, DANIEL ROSEN, complaining of the defendant 
CROWN RAIDO CORPORATION ("CROWN"), respectfully allege: 

PARTIES AND JURISDICTION 

1. At all the times herein mentioned, AUTOMATIC 
was and Is a corporation organized and existing under 
the laws of the State of Massachusetts and having Its 
principal place of business In the State of Massachusetts. 
AUTOMATIC Is engaged In the business, among others, of 
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manufacturing and selling radios, stereophonic outfits, 
record players, tape recorders, cassette recorder play¬ 
ers and electronic equipment. 

2. At all of the times herein mentioned, MERIT 
was and Is a corporation organized and existing under 
the laws of the State of Massachusetts and having two 
principal places of business, one In the State of Mass¬ 
achusetts, the other in Tokyo, Japan. MERIT Is a wholly 

i 

owned subsidiary of AUTOMATIC and is engaged In the 
business of being the purchasing agent for AUTOMATIC 
exclusively. 

3. Upon Information and belief, CROWN Is a Japan¬ 
ese corporation conducting business and maintaining of¬ 
fices In Tokyo, New York, San Francisco, Panama, Colon, 
Dusseldorf and London. It Is engaged In the business, 
among others, of manufacturIng and selling radios, 
stereophonic equipment, tape recorders, cassette re¬ 
corder players and similar Items. 

4. This Court has jurisdiction over this claim 
by reason of the fact that the matter In controversy 
exceeds the sum of $10,000.00, exclusive of costs 
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and interest and by reason of the diversity of citizen¬ 
ship of the parties, (28 U.S.C. § 1332). 

AS AND FOR A FIRST CAUSE OF 
ACTION Oh BEHALF OF THE 
PL A I NT IFFS 

5. In the early part of 1969, MERIT, acting as 
the purchasing agent for AUTOMATIC, and AUTOMATIC 
through Its representatives, entered Into negotiations 
with the defendant for the manufacture of certain cassette 
recorder players, together with blank cassettes, micro¬ 
phones and other equipment. 

6. The plaintiffs and the defendant then entered 
Into an agreement wherein and whereby the defendant 
agreed to manufacture the aforementioned cassette re¬ 
corder players with equipment, for AUTOMATIC and MERIT, 
according to certain specifications and designs to be 
submitted by the plaintiffs. 

7. In accordance with the agreement, AUTOMATIC 
furnished to the defendant Its chassis design for the 
model so ordered for plaintiffs. 

8. In order to protect Its chassis design, styl¬ 
ing and physical and mechanical set-up and appearance 
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of the cassette recorder player, AUTOMATIC and MERIT 
Insisted that the defendant manufacture such equipment 
exclusively for AUTOMATIC and MERIT. 

9. The defendant agreed that It would limit Its 
manufacture and production of the cassette recorder 
player of such design, styling, physical and mechanical 
set-up and appearance to the plaintiffs If the plain¬ 
tiffs would place an order for such equipment with the 
defendant. 

10. On or about May 8, 1969, MERIT, acting as agent 
AUTOMATIC placed an order with the defendant for 10,000 
cassette recorder players, as hereinbefore described. 

The cost pe unit was $56.22, ex-factory for a total 
purchase pr'ce of $562,200.00. The cost of shipping 

and delivery to AUTOMATIC raised the cost per unit to 
$65.81, making the total purchase price of the 10,000 
cassette recorder players $658,100.00. 

11. In accordance with the agreement between the 
parties hereto, the purchase order of MERIT, acting on 
behalf of AUTOMATIC, contained the following endorse¬ 
ment on the face thereof: 

i 





"This model Is for the exclusive and 
permanent use for Automatic Radio 
only. No similar and/or associated 
model shall be offered to other per¬ 
sons or companies without the express 
written consent of Automatic Radio." 

12. The purchase order was accepted by the defend¬ 
ant pursuant to the terms and provisions hereinbefore 
alleged and the merchandise was shipped by the defend¬ 
ant to tne plaintiffs and paid for by the said plaintiffs. 

13. On or about October 31, 1969, In further.re¬ 
liance upon the terms, conditions and provisions of the 
agreement between the plaintiffs and the defendant as 
hereinbefore alleged, the plaintiffs ordered an addition¬ 
al 3,000 units of the cassette recorder players with 

European voltage plug adaptors, at a price of $57.93 
per unit, for a total cost of $173,790.00, F.O.B., 

Tokyo, Japan. 

14. The aforesaid merchandise was shipped by the 
defendant to the plaintiffs and was fully paid for by 
said plaintiffs. 

15. The plaintiffs received ultimate delivery of 
the 13,000 cassette recorder players ordered from the 
defendant, commencing In November of 1969, up to and 
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Including May of 1970. 

* 

16. Thereafter, and In or about May of 1970, the 
defendant Introduced cassette recorder players for sale 
to the public through Its own sales offices located In 
Tokyo, New York, San Francisco, Panama, Colon, Dusseldorf 
and London, as well as to distributors and sales agencies 
throughout the world. These cassette recorder players 
were so close In design and appearance, and so similar 

to the cassette recorder players manufactured by the 
defendant for the plaintiffs from the plaintiffs' own 
design, as to be practically identical thereto. 

17. The aforesaid acts of the defendant constituted 
a breach of the agreement between plaintiffs and defend¬ 
ant, and more particularly a breach of the provision to 
manufacture such models exclusively for the permanent 
use of the plaintiff AUTOMATIC and not to offer to any 
other persons or companies any similar or associated 
model without the express written consent of the plaintiff 
AUTOMATIC. 

18. Immediately upon learning that the defendant 
had breached Its agreement with the plaintiffs, the 

r 
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plaintiffs offered to return ell unsold cassette re¬ 
corder players manufactured by the defendant for the 
Plaintiffs. The defendant refused to accept tha tender 
of said merchandise and has continued to manufacture, 
advertise and sell the cassette recorder players to the 
general public as hereinbefore alleged. 

19. Although the defendant was aware that tha 
Plaintiff AUTOMATIC was selling tha,. cassette recorder 
players at the wholesale price of $99.95 without speak¬ 
ers, the defendant offered the same cassette recorder 
placer to the Identical customers to whom plaintiffs 
were attempting to sell the cassette recorder player, , t . 
price of $77,00 per unit Including speakers, thus depriving 
the plaintiffs of any possibility of being able to make 
a sale of these cassette recorder players, except at a 
loss to the plaintiffs. 

20. By reason of the foregoing, the plaintiffs 
have suffered damages In the minimum sun of $1,545,050.00. 
plus such additional sums as may be approprlately award¬ 
ed the plaintiffs as and for damages on the subsequent 
causes of action hereinafter alleged. 
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AS AND FOR A SECOND CAUSE 
OF ACTION OH BEHALF OF THE 
PLAINTIFFS ~~ 

21. The plaintiffs repeat, reiterate and reallege 

• 

each and every allegation contained In paragraphs desig¬ 
nated and enumerated "1" through "19" Inclusive In said 
complaint contained, as If same were fully set forth at 
length herein. 

22. That early In 1969, at the time of the negotia¬ 
tions between the plaintiffs and defendant resulting In 
the agreement between said plaintiffs and defendant for 
the purchase of certain cassette recorder players manu¬ 
factured by the defendant, said defendant warranted 

and represented to the plaintiffs that It would not copy 
or attempt to Imitate In anv manner, the model and chassis 
design of the cassette recorder players furnished by the 
plaintiffs to the defendant, and that the model manu¬ 
factured by the defendant would be for the exclusive 
and permanent use of the plaintiff AUTOMATIC, and that 
no similar and/or associated modei would be offered to 
other parsons or companies without the express written 
consent of AUTOMATIC. 




23. In reliance upon these warranties and repre¬ 
sentations the plaintiffs ordered from and paid the de¬ 
fendant for 13,000 cassette recorder players of the type 
hereinbefore described. 

24. The defendant breached the warranties and rep¬ 
resentations made to the plaintiffs by manufacturing, 
advertising and selling In direct competition with the 

plaintiffs, cassette recorder players so similar In 
design to the model made for the exclusive and permanent 

use of the plaintiff AUTOMATIC as to ba practically Iden¬ 
tical thereto. 

25. By reason of the breach of warranties made by 
the defendant to the plaintiffs herein, the plaintiff 
has suffered and will continue to suffer minimum dmnages 
In the sum of $1,545,050.00, plus such additional sums 
as may be appropriately awarded the plaintiffs as and 
for damages on the subsequent causes of action herein¬ 
after alleged. 
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26. The plaintiffs repeat, reiterate and reallege 
each and every allegation contained In paragraphs desig¬ 
nated and enumerated "1" through "19" Inclusive and 
"22" through "24" Inclusive in said complaint contained, 
as If same were fully set forth at length herein. 

27. In order to Induce the plaintiffs to enter 
Into the Initial and subsequent agreements of purchase 
of certain cassette recorder players from the defendant, 
and further. In order to obtain the model and chassis 
design for said cassette recorder players, the property 
of the plaintiffs, the defendant fraudulently and false¬ 
ly warranted and represented to the plaintiffs that If 
the plaintiffs would order certain cassette recorder 
players of a model and chassis design to be furnished 

to the defendant by the plaintiffs, said defendant would 
manufacture such cassette recorder players for the ex¬ 
clusive and permanent use of the plaintiff AUTOMATIC, 
and that no similar and/or associated model would be 
offered to other persons or companies without the express 
written consent of the plaintiff AUTOMATIC. 

28 . The plaintiffs relying upon the said warranties 











64a 


and representations, and believing them to be true, 
entered Into an agreement with the defendant wherein 
and whereby the model and chassis design was furnished 
to the defendant together with the orders for 13,000 
cassette recorder players. 

29. The defendant knew these warranties and repre¬ 
sentations were false and fraudulent when made to the 
plaintiffs, made them solely for the purpose of obtain¬ 
ing the model and chassis design, the property of the 
plaintiffs, and to Induce the plaintiffs to purchase 
13,000 of these cassette recorder players. 

30. Had the plaintiffs known that the warranties 
and representations hereinbefore alleged were false and 
fraudulent. It would not have furnished the defendant 
with copies of Its model and chassis designs nor would 
It have ordered any cassette recorder players from the 
defendant. 

31. In truth and In fact, the defendant at the 
time of making the false and fraudulent warranties and 
representations to the plaintiffs did so with full 
knowledge that the defendant would then engage In copy- 






Ing, manufacturing, advertising and selling a simitar 
model of cassette recorder players to the public and 
at a price lower than the plaintiffs could sell such 
product and still realize a profit. 

32. By reason of the fraud of the defendant as 
herein alleged, the plaintiff AUTOMATIC has suffered 
damages In the minimum sum of $1,545,050.00, plus such 

* 

{ 

additional sums as may be appropriately awarded the 
plaintiffs as and for damages of the subsequent causes 
of action hereinafter alleged. 

AS ANO FOR A FOURTH CAUSE OF 
ACTION ON BEHALF OF THE 
PLAINTIFFS 

33. The plaintiffs repeat, reiterate and reallege 
each and every allegation contained In paragraphs desig¬ 
nated and enumerated "1" through M 19" Inclusive, "22" 
through "24" inclusive and "27" through "32" Inclusive 
In said complaint contained, as if same were fully set 
forth at length herein. 

34. The false and fraudulent warranties, represent 
ations and statements made by the defendant to the plain 
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tiffs were done so wilfully, with malice aforethought, 
and were wilful and maliciously made with the Intent of 
defrauding the plaintiffs herein, by obtaining the 
chassis, model, style and design of the cassette record¬ 
er player belonging to the plaintiffs, by Inducing the 
plaintiffs to enter Into an agreement with the defendant, 
and by further Inducing the plaintiffs to purchase a 
minimum of 13,000 cassette recorder players. 

35. By reason of the wilful and malicious fraud 

of the defendant, the plaintiffs have sustained and will 
sustain damages In treble the amount of $1 r 545,050.00, 
plus treble the additional sums as may be appropriately 
awarded the plaintiffs as and for the other causes of 
actions alleged In this complaint. 

AS AND FOR A FIFTH CAUSE OF 
ACTION ON BEHALF' OF THE 
PLAINTIFFS 

36. The plaintiffs repeat, reiterate and reallege 
each and every allegation contained In paragraphs desig¬ 
nated and enumerated "1" through "19" Inclusive, "22" 
through "24" Inclusive and "27" through "32" Inclusive 
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In said complaint contained, as If same were fully set 
forth at length herein. 

37. Plaintiffs seek this Court to enjoin and re- 
strain the defendant from further engaging In competi¬ 
tion with the plaintiffs herein and that the defendant 
CROWN be enjoined and restrained by this Court from menu 
factoring, offering to sell, selling, advertising, cir¬ 
culating brochures, phamphlets and other display mate¬ 
rials for the cassette recorder player similar and as¬ 
sociated In design with the cassette recorder player of 
the chassis, model, style and design of the recorder 
player manufactured and sold to the plaintiffs herein 
and which cassette recorder players the defendant had 
agreed would be manufactured for and sold exclusively 
to plaintiffs and further that the defendant be enjoined 
and restrained from dealing with any of Its distributors 
In the manufacture, production and sale of such cassette 
recorder players to such distributors as well as to other 
persons, firms, associations, corporations or partner¬ 
ships, other than to the plaintiffs herein. 

38. The plaintiffs have 


no adequate remedy at law 
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to prevent the continuing Irreparable harm to the 
plaintiffs. 

as and for a sixth caus e of 

ACTION on BEHALF OF THF- 

pla inTTffs 

39. The plaintiffs repeat, reiterate and reallege 
each and every allegation contained paragraphs desig¬ 
nated and enumerated "I" through "19" Inclusive, "22" 
through "2V' Inclusive and "27" through "32" Inclusive 
In said complaint contained, , s If same were fully set 
forth at length herein. 

'*0. Prior to and at or about the time that the 
defendant was making deliveries to the plaintiff, on 
their purchases of approximately 13,000 cassette record- 
«r players as hereinbefore alleged, the said defendant 
oegan to manufacture a similar and associated model of 
cassette recorder player and to offer same for sale In 
direct competition with the plaintiffs, at a price -ower 

then that paid for said cassette recorder players by the 
plaintiff. 

41 • Upon '"'ormatlon and belief, the defendant has 




manufactured for and sold to persons other than the 
plaintiffs, thousands of cassette recorder players 
similar and associated In design to the cassette recorder 
players of the plaintiffs as hereinbefore alleged. 

42. The exact number of the cassette recorder play¬ 
ers sold to persons other than the plaintiffs herein Is 
unknown to the plaintiffs, and an accounting Is neces¬ 
sary to determine the precise extent of the benefits and 
profits derived by the defendant and the losses In moneys, 
profits and good will sustained by the plaintiffs, through 
the acts and transactions hereinabove alleged. 

43. The plaintiffs have no adequate remedy at law 
to determine the extent of the damages by them sustained. 

WHEREFORE, plaintiffs pray for judgment as follows: 

a) On the First Cause of Action, the 
sum of $1,545,050.00, plus such 
additional sums as may be appropriately 
awarded. 

b) On the Second Cause of Action, the 
sum of $1,545,050.00, plus such 
additional sums as may be appropriately 
awarded. 

c) On the Third Cause of Action, the 
sum of $1,545,050.00, plus such 
additional sums as may be appropriately 
awarded. 
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d) On the Fourth Cause of Action, treble 
the sum of $1,545,050.00, plus treble 
such additional sums as may be appro¬ 
priately awarded. 

e) On the Fifth Cause of Action, for a 
permanent Injunction restraining and en¬ 
joining the said defendant from manufac¬ 
turing, selling, distributing, advertising 
and offering for sale cassette recorder 
players of a type similar or associated 
with the type manufactured for the plain¬ 
tiffs herein. 

f) On the Sixth Causa of Action, for an 
accounting by the defendant as to the 
number of cassette recorder players 
manufactured, sold, offered for sale 

and distributed, and the profits realized 
by the defendant therefrom. 

together with the costs and disbursements of this action 
and interest from the date of accrual of each action and 
such reasonable attorneys fees as this Court may allow 
In Its discretion where applicable and such other and 
further relief as this Court may deem proper In the 
premises. , 


s / Daniel Rosen _ 

DANIEL ROSEN 

Attorney for Plaintiffs 

30 Broad Street 

New York, New York 10004 
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Memorandum Docioion on Motion to Diomiaa 72« 

' _ And Order ._ _—- 

Thio is a motion by defendant Crown Radio Corp. 

(Crown) pursuant to Rule 12(b)(2) and (5) of th. Federal P-ulos 
or Civil Procoftaro^o dismiss the complaint of Automatic Sadie 
Ufg. Co., ino. (Automatic) and ito wholly-owned oubsidiory, 
rurit International Corp. (uorit) on the grounds that this court 
lochs in. nannannn jurisdiction oja- it and, altornativoiy, on 
tho grounds that service of process use insufficient. 

As to tho issue of in nnrnonam jurisdiction, defendant, 

a Japanese corporation, claims that it is not "present- in Haw 
York within tho meaning of tho cases under tho Bow York juris¬ 
dictional statute. Hew York civil Practico Law and r.ulos 
(I 7 .Y.C.P.L.R.) 6 301 (KeXinnoy *e 1972) either directly or through 
ito agents and, consequently, is not subject to suit hero. 
Defendant•e alternative contention is that ssrvlce of process 
effected by plaintiffs on (1) Ellis G. Posen, claimed by plain¬ 
tiff a to be the Low York representative of Crown, (2) the Hew 
York Secretary of State, and (3) Shigeharu Sakuma. president of 
Crown, In Tokyo, Japan, was not sufficient to confer jurisdiction 

over Crowns an 

Thio motion to dismiss grows out of /Action 

Crown for breach of contract and of warranty, and for fraij 
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in connection with agreements by Crown to manufacture a total of 


13,000 units of a particular type of cassette recorder player 
with attachments for Merit, a3 purchasing agent for Automatic. 

Bath plaintiffs aro Massachusetts corporations and jurisdiction 
in this Court is based solely on diversity of citizenship. The 
type of recorder player in question was to be manufactured for 
Automatic exclusively, and according to Automatic's; specifica¬ 
tions and riodel design, for a total purchase price of $831,890. 
Plaintiffs a11ega that at the same time defendant was filling 
plaintiffs' order, dafendant was manufacturing additional sub¬ 
stantially identical recorder player units which it was dis- 
. 

tributing and selling through its own overseas offices, including 

2 / ! 

its Hew York office, for its own account, and at a price sub- 

a/ 

stantrally lewor than that quoted by Automatic to its customers. 
Plaintiffs claim that this action cons< .tuted a breach of the 
exclusivity clause of their agreement with defendant. They aleo 

f 

claim fraud in the inducement, and breach of warranty by Crown 
in connection with the contract for the recorder players. 

In determining whether there is jja, personam juriadic- 
tion over the defendant we mu3t apply the constitutionally valid 
law of the forum state. S onanico v. Richmond. PrederlcKsburq 
and Potomff* Railroad . 439 F.2d 17 (2d Cir. 1970); Oelfand v. 

i 

Tanner Motgr_Tou_rLtd ., 305 F.2d 119 (2d Cir. 1967); Arrownmlth 


- 3 - 









3£u “ taa ^^ '•* 219 (M clr> 1963) .£ t 

l *' iB ° at f ° rth ln “• Y - C - P,L - R ' S 301 (McKinney'a 1972) „ hich 
otntnn .eroly that the existing jurlodictional ^ q£ th# ^ 

^ ° f 13W ^ *** ° - — —t toy exercise 

4 U iCti0 „ ° Vdr ° f0r ° l9n “ «- for -ign corpora- 

t-on in engaged In each n nysteeatic ond conUnuoua __ ^ 

"doing business" In the atat, that It' may ho considered to he 
present" within this iurlsdlctlon/th,^. Mlicltation „ 

n ° 83 Wlthin ^ jU —^ *• «ot sufficient to create 
prohence. Eplnni v . ^ 

^3 M-V.2d'.12 6 , 320 H.Y.3.2d 653 (1972), Mil , ^ 

' &Ulor v - p-n i l 11 | 

*“*■' 4 475 ' 176 3 18. 151 M . 2d 0?4 U958)> 

Presence «.t be determined on the tacts of the Indl- 

VWUal C ° SU ' 33 9 P.2d 317 

” 3 <2d ° ir - 1964 ” m 
P - M ^ Cir ‘ 19631 ' SHt- 375 U.S. 031 (1953), , 

324 P.Supp. 361 (£ . D . 

»-V- 1971), on the facts alleged hero, dofondanfs motion to 
dismis3 must be granted. 

xn support of defendant's motion to dishes on the 

grounds that It is „ ot present In New York it „ 

■ w Yor *' it: has submitted the 

affidavit of Ellis G. Kosen, one of the nartie. 

1 tne Parties served by 

- 4 - 
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plaintiffs, Rosen affirms that he ia the president of Ellio G. 

R03en, Ltd., a Naw York corporation located at 147 West 46th 

Street in Manhattan. Plaintiffs point out in the affidavit of 

iIousman*that this in the same address as that listed for“Crown 

5/ 

Radio Corp." in the Manhattan Telephone Directory. Rosen 3tates 

that he is a manufacturer's representative for "Crown San 

£/ 

Francisco," among other firms. According to Rosen, he solicits 
ordar 3 for "Crown San Franciuco," subject to their approval 
by "Cro\m San Francisco," in return for a commission. 

The relationships of "Crown San Francisco, " referred 
to by Rosen, and Crown, the defendant, is explained in the 
affidavit of Kazunaka Ueouyi, vice president and treasurer of 
"Crown San Francisco," submitted by defendant, Kazunaka'o 
affidavit maintains that "Crown Radio Corp.", a3 it is referred 
to by defendant, and in the Manhattan Telephone Directory,is 
not the defendant named in this action, but is a corporation 

V 

organized under the laws ox New York, with its base of opera¬ 
tions in San Francisco. Approximately seventy-five percent of 
its stock is owned by the defendant Crown. Wo shall refer to 
this corporation as "Crown San Francisco." 

Defendant distinguishes Crown San Francisco from 
itoolf by referring to itself as "Crown Kabuehiki Kaisha" or 
"Crown-KK", which is merely the Japanese-language equivalent 

I 

♦David Housrnan, Chairman of t^e Board of Automatic. 
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of'crown corporation.”® * Differentiating lts.lf fr<CT th . — 
aan Francisco organization by using the Japanese trans .ation 
ol its naan,, defendant argues, through the affidavit of Kazunaka. 
that "Co the boat of my knowlodss, the defendant herein, ooww-XK, 
has navar done buuinosa in Haw York, and is not iiconsad or 
authorized to do co. it does not maintain and nevor has main¬ 
tained any office, place of business, telephone listing, mailing 
addrass, hank account, warehouse or inventory in Haw York and 
r.a officers, directors or employees of CROWN-KK aro domiciled or 
residing in Hew York. In addition, it does not own or lease any 
real property in Mow York and Uoea not advortica its products 
in that state.” (Affidavit of Kazunaka Uasugl at p. 2 , j 5 ). 

Tho conclusion of Kazunaka's affidavit, at p. 3 , j 9 , 
asserts that , . .Ellis G. Rosen is not on agent for CROWN-SAH 
FRANCISCO and CROWN SAB-PRANCISCO io not an agent for crown-kx 

so as to render CROWN-KK subject to the jurisdiction of this 
Court.“ 


It should bo noted that the letterhead of Crown's stationery 
reads Crov/n Rad i o Corporation.’ . . Tokyo ." (emphasis added 1 Y 
ee Exhibits 13, Bl, 132, and D appended to Plaintiffs' Affidavits, 


- 6 - 







Thu a, defendant uaserta that R03en doea no bucin -333 

an 

v;ith Crown, that Rosen acta us/independsnt contractor for Crown 
Sin Francisco, and that Crox/n San Francisco in not an agent for 


Crown. 


Defendant ha3 submitted no affidavits of personnel 
of Crown itself, nor haa it given any reason for not euoplying 
such affidavits. The affidavit of Kasunaka appended to defend¬ 
ant's papers ha3 no probative value whatsoever with regard to the 
business activities of Crown in Now York since, on defendant's 
own representation, Crown Can Francisco, of x/hich Kaaunaka is an 
officer, has nothing to do x/ith defendant Croxm's business in 


dew York.. Thus Kaaunaka makes affirmations concerning matters 
r.ofc within his own knowledge. Our decision to grant defendant's 
motion, then, ia based entirely on plaintiffs' failure to make 
n prima facie showing of grounds for in personam jurisdiction 


here. 


Plaintiffs' claim is not that ilosen in tho agent for 
Crown Can Francisco which is, in turn, the agent for Crown but, 
rather, that Rosen in agent for Crov/n directly, and that both 
Crown Ran Francisco, and llosen in New York are overseas offices 
of Crown. Thus for plaintiffs to prevctil on thin motion they 
must chow that Rosen xvao in fact doing business in New York, and 
that lie acted as agent for Crown in doing that business. 


7 
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In point of fact, at tha foot of defendant's ctationerj 


on which it communicated with plaintiffo, both San Franaisco and 

Now York are listed as locations of "Overseas Offices." See 

• » . »- , , |. , | B , B1, 23 2, and 13 • 

Plaintiffs'Exhibits: 

Moreover, plaintiffs state that Crown indicated to 
them that it had a Now York offica headed by Rosen, and that 
Rosen would taka care of any problems they might have with rogard 
to shipment or repair of the recorder player units involved here. 
However, there is no allegation that Rosen offered to, or in 
fact performed any such services. The Second Circuit has hold 
that New York appears to have no doctrine of jurisdiction by 
ostoppel, Gel tend y. Tanner Motor Tour", Ltd ., 339 F.2d 317, 320- 


9/ 

321 (2d Cir. 1964) so that we cannot hold defendant to be bound 
by its alleged representations of doing bu3ine33 in New York 

made to plaintiffs, absent some showing that it was, in fact, 

$ 

doing business in this jurisdiction. 

Plaintiffs have failed to show anything moro than mere 

solicitation with respect to the activities actually carried on 

by Ellis Rosen in Mew York on behalf of either Crown or Crown 

San Francisco. Miller v. Surf Properties, Inc. . 4 N.Y.2d 475, 

176 M.Y.S.2d 310, 151 N.K.2d 374 (1953). A3 to the contract in 

issue here, it v/ao negotiated entirely in Japan. Thera aro no 

* 

allegations by plaintiffs of meetings in New York with 


8 
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representatives of defendant — the extent of plaintiffs' con¬ 
tention in this regard is that plaintiffs were able on one 
occasion to eoncuet Crown's personnel by calling Ellis Rosen's 
office in Hew York. Plaintiffs mention in their brief without 


further amplification that the allegedly pirated recorder player 

-.old by defendant to its customers ware cold in New York* among 

other places. However, this bald allegation alone, is not suffi- 

12 / 

cient to confer jurisdiction on New York courts. 

Submission of supplemental affidavits, followed by a 
hearing, may bring out further jurisdictional facto. A rrowsmitl 
v. United Press Internat ional, supra , at p. 234. The complaint 
is therefore dismicsod unless, within 20 a -ys from the date of 
this order,pLaint.ii £s he. /e tiled and served sufficient supple¬ 
ment a 1 a f f idu v j. t a. 

V7e need not consider the alternative ground for dis¬ 
missal urged by defendant at this time. 

Dated: New York, Now York 


April 2H, 1972 


SO OPDERED 


'vu i >'i 

Constance daicer motbey 

u.s.d.j. 


9 
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!• UuL^ 12(b)(2) and (5) of the Federal Rule 3 

of Civil Procedure provider that: 

"Cvery defense, in law or fact, to a 
claim for relief in any pleading, whether 
a claim, counterclaim, croso-claim, or 
third-party claim, shall be asserted in 
the responsive pleading thereto if one is 
required, except that the following defenses 
may at the option of the pleader ba made by 
motion: 


★ *> •> 

(2) lack of jurisdiction over the person, 

it it h 

(5) insuf..xciency of service of process. 


r\l chough plaintiffs assert repeatedly in thoir 
brief that sales of pirated recorder players 
were made by Crown .in Ik?w York, thio allegation 
is not supported by any affidavit. Nor do 
plaintiffs allege what the volume of sales 

or whether the sales ware made by Rosen 
in liew York, or by Crown in Japan, for delivery 
in New tori;. hee Plaintiffs* Brief at pp. 3, 

0 , 10-11; Roser?Affidavit, p. 5, 5 9. 

It is alow alleged thcit seme of Crown's 
customers wore the very same individuals that 
Automatic was attempting to sell recorder 
players to. 


Daniel Kor.on, Plaintiffs' attorney. 


r 
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Frummer v. Hilton Hotels International . 
Inc .. 19 If.Y.2d 533, 537, 201 N.Y.S.2d 
41, 43-44, 227 N.E.2d «51 (1967), cert . 
dan led . 389 U.S. 923 (1967) • Sltnonspn v. 
International Dank. 14 N.Y.2a 281, 251 
N.Y.S.2d 433, 200 M.E.2d 427 (1964); 

Tauoa v, Susquehanna Coal Co. , 220 N.Y. 
259, 267, 115 N.E.2d 917 (1917). 

We do not consider New York's long arm 
statute, N.Y.C.P.L.R. § 302 (McKinney's 
1972), since plaintiffs do not claim 
jurisdiction under that section, and since 
\/s do not think it i3 applicable to the 
facto alleged here. 


Affidavit of David Houaman, at p. 3 58. 


Ellis Rosen*a affidavit ambiguously states 
at p. 1, 52 that: 

"Ky firm acts as a manufacturers 
representative for several firms in the 
New York area, including James B. Lansing 
Co., a hifidelity speakers and components 
manufacturer, Bright Co., a manufacturer 
of environmental lighting and Crown Radio 
Corporation, a California based corporation, 
not the defendant herein, (hereinafter 
"Crown San Francisco"). " (Emphasis added) 

This statement is not inconsistent with 
Ro3en being a manufacturer's representative 
for Crown, the defendant, as well aa the 

firms named. 


7 b Crown San Francisco, being incorporated in 

New York State, is held by the New York 
Easiness Corporation Law § 304(a), (b) 
(McKinney's 1963) to have designated the 

- ii- 





New York Secretary of State to 
accept 3ervice of process. Having 
invoked the protection of New York law 
by incorporating here, it is subject to 
New York i aw , and can be ouad in thig 

jurisdiction, p onnover v. Neff . 95 U.S. 

714 (1077) ; H. Wachtell, Hew York Practice 
y 26, ^2 (1970); 2 Moore 

'i 4.2S [2.-1], p. 1148. However, Crown 
San Francisco is not named as a defendant 
in thic action and, unless plaintiff can 
pierce the corporate veil between Crown. 

San Francisco and Crcrvn, the defendant, 
or show an agency relationship between 
the two corporations. Crown San Francisco*c 
amenability to suit in this jurisdiction 
will not aid plaintiffs' case. See Frurmner 
Zf>.niilpn.-.Ho.tcla ,.intornatlonal. Inc/ . BuprT: 
Tilcp_, Internntional Airlines. S.A. v. Rolia- 
gQYiL^-hid., 15 N.Y.2d 97, 256 H.Y.S.2d 129, 
204 IT.3.2d 329 (1965); Tokyo Boaki 1 11 .s f A. ) . 
Irta. v. SS Wavarino, supra r But see Delaoi 
v. _Volk:rwagenwork Ag of Wolfsburg. Cermanv. 
supra . 


Senaeido's Japanese-English Dictionary 
(Pocket Edition). 


i ’ e * t iler^ v. Surf Properties, Inc. , supra; 
Maclnros v. Fontnlnbloau Hotel Corp ., 257 
F.2d d32 (2d Cir. 1958). See also Inter— 


« -- — — / • x 11 117 i. 

national Business Machines Corp. v. Barrett 
Div. Allied Chemical 6 Dye Corp .. 16 A.D.2d 
407, 229 N.Y.S.2d 547 (1962); Rochester Happy 
House, Inc, v. Happy House Shops, Xnc. , * 
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il.Y.C.P.L.P,. Practice Conrcent^ry g C 301x6, 
p. 18. But cee Parmlnodala Steer-Trm r m,. * 
£^S£eer_lpn P.ealty Corn.,, 51 fcisc.2d 536, 

274 N.Y.S.2d 379 (1966) (defendant represented 
in writing, in a contract with plaintiff, that 
rt waa authorized to do business in New York; 
court held jurisdiction by estoppel). 


See footnote 2, supra . 
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EXHIBIT C - ORDER AND JUDGMENT 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

........ ......„. x 

AUTOMATIC RADIO MFG. CO., INC. 
and MERIT INTERNATIONAL CORP., 

PlaIntIffs, 

-agaInst- 

CROWN RADIO CORPORATION, 

Defendant. 

“"""““■“--------X 

The above-named defendant, having moved this Court 
pursuant to Rule 12b(2) and (5) of the Federal Rules of 
Civil Procedure for an order dismissing plaintiffs* 
complaint for lack of jurisdiction over the person and 
Insufficiency of service of process and said motion 
having regularly come on to be heard before this Court 
on the 20th day of April, 1971, 

NOW, upon reading and filing the affidavit of 
Kazunaka Uesugl, sworn to the I8th day of March, 1971, 
and the affidavit of Ellis G. Rosen, sworn to the ilth 
day of March, 1971, In support of defendant's motion, 


USDC 

Filed 

June 6, 1972 
SONY CS 

Order & Judgment 

71 CIV. 267 
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the affidavit of David Housman, sworn to the 13th day 
of April, 1971, the affidavit of Frank H, Housman, sworn 
to the 13th day of April, 1971» and the affidavit of 
Daniel Rosen, sworn to the 14th day of April, 1971, all 
In opposition to defendant's motion, and the reply affi¬ 
davit of Dugald Campbell Brown, sworn to the 19th day 
of April, 1971, In support of defendant's motion, and 
upon all the papers and proceedings heretofore had 
herein, and after hearing Dugald Campbell Brown, Esq. 
of Whitman & Ransom, attorneys for defendant. In support 
of said motion, and Daniel Rosen, Esq., attorney for 
plaintiffs, In opposition thereto, and the Court having 
rendered Its decision In writing on April 28, 1972 dis¬ 
missing plaintiffs' complaint upon the ground of lack 
of jurisdiction over the person unless within twenty 
days from the date thereof plaintiffs should file and 
serve sufficient supplemental affidavits and no such 
affidavits having been filed and served pursuant to 
the Court's decision, It Is 

ORDERED, that plaintiffs' complaint be, and the 
same hereby Is, dismissed pursuant to Rule 12b(2) of 


* 


4 
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the Federal Rules of Civil Procedure, and It Is further 
OROERED, that the Clerk of this Court be, and he 
hereby Is, directed to enter judgment dismissing plain¬ 
tiffs' complaint with costs and disbursements, and that 
defendant have execution therefor. 


SO ORDERED: 
N.Y., N.Y. 
June 6, 1972 


% / Constance Baker Hot lev 
U.S.D.J. 


Judgment Entered June 7, 1972 


s /John Livingston 
Clerk 
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A1 TOMAT1C RADIO MEC. CO., INC., and 
MKIIir INTER NATIONAL. COR P. , 

Civil. ACTION 

Plaintiffs, NO. ~)-2. C . c <■/ iL L ( 


|l against 


COM PI*A INT 


I CROWN R\DIO CORPORATION f.I APAN) and 
CROWN R ADIO CORPORATION (NEW YORK). 

Defenda nts. 

i ! ..-.X 

. 

AUTOMATIC RADIO MIC.. , CO., INC., anti MERIT INTERNATIONAL • 

l 

»• 

CORP. . by their attorney, D\NIEJ ROSEN, complaining of the defendants 
CROWN RADIO CORPORATION .1/ PAN) and CROWN RADIO CORPORATION 

I» 

‘(NEW YORK) respectfully ahe. e- 


PARTIES \Mi.H RISDICTION 

!. At all .'Hit time- he: *- r, Mentioned, A UTO UATIC RADIO MFC. CO., 
INC . , (hereinafter refem-d to ■- ' \ 1 "1 " >MA TIC" ) , tv as and ;• < -urporution 
organized and existing unc -m th* i s of the State of Massachusetts ar, i having 
its pi ne .pal place ul business in '.he State of Massachusetts. AUTOMATIC 

1 

is eng. ged in the business, among (Piers, o! manufacturing md selling radios. 

I 

.stereophonic cuUits, rei ord players, t,tpe kx arrlc-s, c isset* recorder play- 1 
ers ri I elec i oiiu erg. pn.'-nt. , 

Nt all o: the times heie.ri mentioned MERIT INTER N A TIONA l. (. OR P. 
thereinafter referred to as "Mill?I I '), .vas and is a corporation organized and l 
existing under the laws of the State of Massachusetts and having tw n principal , 
[it ic es o r busin- is, one in th> Stut* of Massachusetts, the othei in Tokvo, 

Japan. MERIT a who ly owned subsidiary o' Al’TOM \T'C an I is engaged in i 

I 


T 








the business of being the purchasing agent for AUTOMATIC exclusively. 

3. Upon information and belief, that CROWN RADIO CORPORATION 
!(JAPAN), (hereinafter referred to as "CROWN JAPAN"), was and is a 
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Japanese corporation conducting business under the name of CROWN RADIO 


CORPORATION, and maintaining offices in Tokyo. New York. San Francisco 
Panama, Colon, Dusseldorf and London. It is engaged in the business, among 


I others, of manufacturing and selling radios, stereophonic equipment, tape 

i| . 

j,recorders, cassette recorder players and similar items. 


4. CROWN RADIO CORPORATION (NEW YORK), (hereinafter referred 

to a.; "CROWN NEW YORK"), is a corporation organized and existing under anji 

!j by Virtu,! of the laws of thf * stau> <* New York and presently maintaining an 
office in San Francisco, California. 

• J - l 'P° n ^formation and belief, CROWN NEW YORK was and still Ls a 
jwholly owned subsidiary of CROWN JAPAN and the agent for the sales of 
CROWN JAPAN products in th» United States. Such sales were made at all of 
the times hereinbefore mentioned by CROWN NEW YORK in the State of New 


York as woLi as in other areas of the United States. 


6 * Thib Cnurt has jurisdiction over this claim by reason of the fact that 
/the matter in controversy exceeds the surn of $ 10 . 000. 00. exclusive of costs 


!«»nd interest and by reason of the diversity of citizenship of the parties. 


(28 U.S. C. § 1332). 


l! 


AS AND F OR A F IRST CAUSE OF 


ACTION on REHALF OF THE PLAIN 

XJi !jL 1 (j 1 'iK“D 1CF£NDANTSr 


j; 7. In the early part of 1 PfJf, MERlt, acting as the purchasing agent'for 
automatic, and AUTOMATIC through its officers and other representatives 
entered into negotiations in Japan, Massachusetts and New York with CROWN 






j JAPAN for the manufacture of certain cassette recorder players, together 90a 
iwith blank cassettes, microphones and other equipment. 

I * 

». I he plaintiffs and the defendant CROWN JAPAN then entered into an 
Jj agreement wherein and whereby CROWN JAPAN agreed to manufacture the 
aforementioned cassette recorder players with equipment, for AUTOMATIC 


;j and MERIT, according to certain specifications and designs to he submitted 
by the plaintiffs. 

j! 

(j In acc °rdance with the agreement, AUTOMATIC furnished to CROWN 

i| 

JAPAN its chassis design for the model so ordered for plaintiffs. 

ji 10 * In order to P ortect its chassis design, styling and physical and 

I, mechanical set-up and appearance of the cassette recorder player, AUTO- 

UlATIC and MERIT insisted that CROWN JAPAN manufacture such equipment 

exclusively for AUTOMATIC and MERIT, and limit the manufacture and sale 
li 

| of said products to AUTOMATIC and MERIT. 

I 

} 

. 1. CROWN JAP\N agreed it would limit its manufacture, sales and pro- 
chut! ill of the cassette re, order player of such design, styling, physical and 
mechanical set-up and appearante to the plaintiffs if the plaintiffs would place 
i ; an order for such equipment with CROWN JAPAN. 

j! * I 

12. C ROVVN JAPAN further agreed with the plaintiffs that it would not 

i' • 

j| nor ‘ AOuld il Permit its subsidiary or agent CROWN NEW UJRK to solic it 
orners or make any sales of similar produ. ts manufactured and sold to the 
plaintiffs hy C ROVVN JAPAN, to any other person, firm or < oi pot ation, any- 

•I 

|i where in the world. 

* J. On or about May fl, iPtif.t, MERIT, acting as agent for AUTOMATIC 
|| placed an order with CROWN JAPAN for 10,000 cassette recorder playeVs, as 

i 

hereinbefore described. The ccwt per unit was $5<>. 22. ex-factory for a total 

I 

purrhaM* price lit $ 02,200,00. The » o t o: shipping .ml !••• \ -»i y to A • IT. )- 


) 




MATIC raised the cost per unit to $65.81, making the total purchase price of 
the 10,000 cassette recorder players $G53, 100.00. 

1-*. In accordance with the agreement between the parties hereto, the 
j! purchase order of MERIT, acting on behalf of AUTOMATIC, contained the 
i following endorsement on the fact thereof: 


"This model is for the exclusive and 
permanent use for Automatic Radio 
only. No similar and/or associated 
model shall be offfered to other per¬ 
sons or companies without the ex¬ 
press written consent of Automatic 

Radio." 

I; 

ij 

15. The purchase order was accepted by CROWN JAPAN pursuant to the 

|| 

ji terms and provisions hereinbefore alleged and the merchandise was shipped 

il 

by CROWN JAPAN to the plaintiffs and paid for by the said plaintiffs. 

i! 

16. On or about Oc tober 31, 191.9, in further reliance upon the terms, 

ij condition and provisions of the agreement between the plaintiffs and CROWN 

it 

JAPAN as hereinbefore alleged, the plaintiffs ordered in additional 3.000 
.junits of the cassette recorder players with European voltage plug adaptors 

i! 

I 1 at a price of $57.93 per unit, for a total cost of $173, 790. 00, F.O. R. . Tokyo, 

I 

i Japan. 

17. The aforesaid merchandise was shipped by CROWN JAPAN to the 
plaintiffs and v.as fully paid for by said plaintiffs. 

18. The plaintiffs received ultimate delivery of the 13,000 cassette 

recorder players ordered from CROW'N JAPAN, commencing in November of 

!i 

{ 

1969, lip to and including May of 1070. 

r 

19. Thereafter, and in or about May of 1070, CROWN JAPAN and its 
subsidiary and agent CROWN NEW YORK introduced cassette recorder players 
'for sale to the public through their sales offices lot do,! j r , Tokyo, New York, 
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San Francisco, Panama, Colon, Dus s eld or f and London, as well .-.3 to dis¬ 
tributors and sales agencies throughout the world. These rassrtt" recorder 
players were 00 clo3C in design and appearance, and so similar to the cassette 
recorder players manufactured by the defendant CHOWN JAPAN for the plain¬ 
tiffs from the plaintiffs' own design, as to be prac tically identical thereto. 

20. The aforesaid acts of the defendants constituted a breach of the agreei- 
ment between the plaintiffs and defendants, and more particularly the provisions 
to manufacture, solicit orders and make sales of the models which were to be 
manufactured and sold exclusively to the pluintiffs for the permanent use of 

the plaintiff AUTOMATIC and not to solicit orders, manufacture 01 make sale 

ji 

j|to any other persons or companies of any Similar or associated tin dels withou 

i 

I the express written consent of the plaintiff AUTOMATIC. 

I 

21. Immediately upon learning that the defendants had breach ;>J their ngr^e 
j merit with the plaintiffs, the plaintiffs offered to return all unsold cassette r-_-- 
jeorder players manufactured and sold by the defendants to the plaintiffs. The 
defendants refused to acc ept the tender of said merchandise and have c ontinuec 
jto manufacture, solicit and make sales and advertise the cassette recorder 

I; 

.jplayers to the general public, and particularly within the State of New York, 

|l 

nas hereinbefore alleged. 

I 

22. Although the defendants were aware that the plaintiff AUTOMATIC 

I) 

I was selling these cassette recorder players at the wholesale pr ice of $99 P.i 

! ' 

Ijwithout speakers, the defendants offered the same cassette recorder player to 

the identical customers to whom plaintiffs were attempting to sell the cassette | 

['recorder players at a price of $77.90 per unit including speakers, thus de¬ 
priving the plaintiffs of any possibility of being able to make a sale of these 
I cassette recorder players, except at a loss to the plaintiffs. 

I 

j „ 23. By reason of the foregoing, the plaintiffs have suffered damages in 



sthe minimum sum of $1, ">45, 050. 00, plus such additional sums as may be 
jappropriately awarded the plaintiffs as and for damages on the subsequent 
.causes of action hereinafter alleged. 




T 


AS AN D FOR A SECOND CAUSE OF 
ACTIO N ON O K I I ALP O F THE PLAIN- 
TIFFS AGAINST THE DEFENDANTS. 
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?A. The plaintiffs repeat, reiterate and reallege each and every allcgatiojj 
contained in paragraphs designated and enumerated " 7 1 through '22 
inclusive in said complaint contained, as if same were fully set forth at length 
here in. 

2T). Early in 1969. at the time of the negotiations between the plaintiffs 

i j 

j; and the defendants resulting in the scries of agreements between said plaintiffs 

|j 

and defendants for the purchase of certain cassette recorder players manufacture 
'by the defendant CROWN JAPAN and sold by the defendant CROWN JAPAN 


| a nd its subsidiary and agent CROWN NEW YORK, the said defendants warruntcjd 

l 

end represented to the plaintiff:; that they would not copy, attempt to imitate 
ii in any manner the model and chas »is design ot die cassette recorder players 


hereinbefore described, that the model manufactured by the defendant CROWN 
JAPAN would he for the exclusive an*, permanent U3C of die plaintiff 
AUTOMATIC that no similar and'or associated model would be offered to cthe 
Ii persons or companies, nor would the defendant C ROWN JAPAN or its subsid¬ 
iary and agent the defendant CROWN NEW YORK advertise, solicit orders or 
|sell the aforementioned products to other persons or companies without the 

I 

j written consent of AUTOMATIC. 

i 2d, In reliance upon these warranties and representations the plaintiffs 

i 

I ordered from and paid the defendant CROW N JAPAN for 1 3, 000 cassette re¬ 
corder players of the type hereinbefore described. 

27. The defendants breached the warranties and representations made to 
the plaintiffs by manufacturing, advertising, soliciting orders, and selling in 
direct competition with the plaintiffs in the State of New York, other areas of 
the United States, and in a foreign countries, cassette recorder players so 


cassette recorder players so 


t 






j!similar in design to the model marie for the exclusive and permanent use of tlu 

!' plaintilf AUTOMATIC as to be practically identical thereto. 

! 

28. By reason of the breach of warranties made by the defendants to the 

I! 

i plaintiffs herein, the plaintiffs have suffered and will continue to suffer rnini- 

' I 

1 . I 

1 mum damages in the sum of $1,515,050.00, plus such additional sums as may 
! be appropriately awarded the plaintiffs as and for damages on the subsequent 
causes of action hereinafter alleged. 




AS AND FOB A THIRD CAUSE OF 
ACTION ON BEHALF' OF THE PLAIN 
TIFFS AGAIN.TI THE DEFENDANTS. 


29. The plaintiffs repeat, it ite r ate and reallege each ami e 


i 

'very allegatioij 


jl contained in paragraphs designated and enumerated 7 " through " 22 " in¬ 
clusive and " 2*1 " through " 27 " inclusive in said complaint contained, as if 

I 

same were fully set forth at length herein. 

20. In order to induce the plaintiffs to enter into the initial and subse- 

|J 

quent agreements of purchase of certain cassette i ecorder players from the 
defendants, and further, in ordt r to obtain the model and chassis design for 
said cassette recorder players, the property of the plaintifts. the defendant 
CROWN JAPAN fraudulently and falsely warranted and represent^! to the 

II 

plaintiffs that if the plaintiffs would order < ertain cassett*-* recordei ptavers 

'l 

I of a model and chassis design to In- furnished to the defendants by the plaintiff.*. 

said CROWN JAPAN would manufacture such cassette recorder pla\crs for 

*! ! 

Ijthe cm lusive and permanent use of th< plaintiff AUTOMATIC, and that no 

•l 

n 

.similar and/or associated moot I v ou!d be oflerfcd to other persons or com¬ 
panies without the express written consent of the plaintiff A' TOMATIC,' bv 

! 

I CROWN JAPAN or it; subsidiary and agent CROWN NEW YORK. 


T 






31. The plaintiffs relying upon the said warranties and representations 
a id believing them to be true, entered into an agreement with the defendants 
wherein and whereby the model and chassis design was furnished to the de- 

| 

jfendants together with the orders for 13,000 cassette recorder players. 

32. The defendants knew these warranties and representations were false 
and fraudulent when made to the plaintiffs, made them solely for the purpose 
of obtaining the model and chassis design, the property of the plaintiffs, and 
to induce the plaintiffs to purchase 13,000. of these cassette recorder players 

I „ „„ 

33. Had the plaintiffs known that the warranties and representations here-j 
||inbefore alleged were false and fraudulent, it would not have furnished to the 
jdefendants with copies of its model and chassis designs nor would it have 
’ordered any cassette recorder players from the defendants. 

34. Jn truth and in fact, the defendants at the time of making the false 
and fraudulent warranties and representations to the plaintiffs did so with full 
knowledge that the* defendants would then engage in copying, manufacturing, 
advertising, soliciting orders and selling a similar mode’ of cassette recorder 

I 

i players to the public and at a price lower than the plaintiffs could sell such 
iproduct and still realize a profit. 

i 

33. By reason of the fraud of the defendants as hei ein alleged, the plain- 

" l 

I 

Jjtiff AUTOMATIC has suffered damages in the minimum surn of $ 1,54. >, 050. 00 j 

^p’us such additional sums as tnav he appropriately awarded the plaintiffs as 

j! 

land for damages of the subsequent cause's of action hereinafter alleged. 


AS AND FOR A FOURTH CAUSE OF 
ACTION ON BEHALF OF THE PI.XfN 
T IF FS A CIA INST v i H H 7) F FEN DA NTS' “ 


36. The plaintiffs repeat, reiterate and reallege each and eve ry allegatiorj 
contained in paragraphs designated and enumerated "7" through "2 j" inclu-m e 


' ■ ->f 


7 







"24" through "27" inclusive ami "30" through " 34" inclusive in said complaint 
contained, as if same were fully set forth at length herein. 

37. The false and fraudulent warranties, representations and statements 
made by the defendants to the plalntilfs were done so wilfully, with malice I 
aforethought, and were wilfully and maliciously made with the intent of de¬ 
frauding the plaintiffs herein, by obtaining the chassis, mode), style and de¬ 
sign of the cassette recorder player the property of the plaintiffs, hy inducing 
|!the plaintiffs to enter into an agreement with the defendants, ami hy further 
| inducing the plaintiffs to purchase a minimum of 13.000 cassette recorder 
| P '“ y<,r * WhU * the Said defendants at all such times planned to copy the chassis.' 
| “ ty ' e and de3i 8“ ,h "-mt and manufacture and sell said cassette record- 

cr players to others without the written consent of the plaintiffs and to adver¬ 
tise and solicit orders lor the sale of said products In the United States, and 
more particularly within the State ,,f \ ( . w York. 

I 

.!». By reason of the wilful and malicious fraud of the defendants, the 
jplaintiffs have sustained and will sustain damages in treble the amount of 

I 

$1.543. 050. 00. plus treble the additional sums as may be appropriately 

.awarded the plaintiffs as and for the other causes of actions alleged in this 
icomplalnt. \ 


A S AND FOR A FI FTH CAUSE OF 
A CTION ON B EHALF OF THE^T^nA IN - 
TIFF’S AGA IN ST T HE f)EFK\DANTS 


ji The Plaintiffs repeat, reite, ate and reallege each and every allegatior 

jeontained in paragraphs designated and enumerated "7" through ”22" inclusive 
j'24" through " 27" Inclusive and "30" through "34" inclusive in said complaint 


jeontained, as if same were fully set forth at length herein. 

!!’ »"K Court to enjoin and . estram the detendants from 




engaging in con, petition with the plaintiffs herein and that the defendant!, 

■he enjoined and restrained by this Court from manufacturing, offering to sell, 

' 

!sfilling, advertising circulating brochures. pamphlets and other display 
•materials for the cassette recorder player similar and associated in design 
L ith the cassette recorder player of the chassis, model, style and design of 

I 

i,the recorder player manufactured ,nd sold to the plaintiffs herein and « hich | 
I 1 cassette recorder players the defendants had agreed * uuld he manufactured 
1 for and sold exclusively to plaintiffs and further that the defendants be enjoine,] 

• i 

ji:md restrained from dialing with any of its distributors in the manufacture, 
production and sale of such cassette recorder players to suc h distributors as j 


!jv.-oii as to other persons, firms, associations, corporations or partnerships. 

|l 

|. other than to the plaintifls herein. 

l 

U The plaintiffs have no adequate remedy at law to prevent the continu- 

f 

Ming irreparable harm to the pi a intif's. 

i 1 , . 

AS AND I OK A SIX'I H C’ACS h Oh 
ACTI( >N~ON 15 V HALF OF TH'K PLAJN- 
TIF F S~ AG A INSTjf HjO 1I >FFN DA NTS 

' i 

!i 

42. The plaintiffs repeat, reiterate and reallege each and every allegation 
' contai ned in paragraphs designated and enumerated "7" through ' 22" inclusn e.; 

" 24 " through "27" inc lusive and "30 " through ”3i" inclusive in said < omeb-m' ' 
, contained, as if same were fully set forth at length herein. ! 

43. Prior to and at or about the time that the defendants wei e making 
deliveries to the plaintiffs on then purchases of approximately 1 3 , non cassette 

; recorder players as hereinhe!ore alleged, the said defendants began to manu 
Ifacture a similar and associated model of cassette re. -order players and to 

i! 

■j offer same for sale in direct competition with the pla.ntl'r ». at a price lower 
|| than that paid for said cassette re- order player, by tie p.aintdfs. 








44. Upon information and belief, the defendants have manufactured for ^,® a 

■ and sold to persons other than the plaintiffs, thousands of cassette recorder 

j 

"players similar and associated in design to th** cassette recorder players of 

|| 

the plaintiffs as hereinbefore alleged. 

I 

45. The exact number of the cassette recorder players sold to persons 

II 

, other than the plaintiffs herein is unknown to the plaintiffs, and an accounting 

I 

ii is necessary to determine the prec ise extent of the benefits and profits derived 
by the defendants and the losses in moneys, profits and good will sustained by 

i' 

! the plaintiffs, through the acts and transactions hereinabove alleged. 

46. The plaintiffs have no adequate remedy at law to determine the extent 
the damages by them sustained. 

jj WHEREFORE, plaintiffs pray for judgment as follows: 

i! 

a) On the First Cause of Action, the 
sum of $1,545, 050.00, plus such 
additional sums as may be appropriately 
awarded. 

b) On the- Second Cause of Action, the 
sum of $1,545,050.00, plus such 
additional sums as may be appropriately 
awarded. 

c) On the Third Cause of Action, the 
sum of $ 1,545, 050. 00, plus such 
additional sums as may be appropriately 
awarded. 

d) On the Fourth Cause of Action, treble I 

the sum of $1,545,050.00, plus treble 

such additional sums as may be appro- | 

priately awarded. 

I 

i, : 

e) On the Fifth Cause of Action, for a j 

permanent injunction restraining and en¬ 
joining the said defendants from manu¬ 
facturing, selling, distributing, adver¬ 
tising and ottering for sale cassette re¬ 
corder players of a type similar or 
associated with the type manufactured 
for the plaintiffs herein. 

|. * f) On the Sixtii Cause of Action, for an 









accounting by the defendants as to the 
number of cassette recorder players 
manufactured, sold, offered for sale 
and distributed, and the profits real¬ 
ized by the defendants therefrom. 

j! 

jjtogether with the costs and disbursements of this action and interest from the 
! jdate of accrual of each action and such reasonable attorneys fees as this 


|j Court may allow in its discretion where applicable and such other and further 
relief as this Court may deem pi*oper in the premises. 


u 


- A > 

(t- y i ' e t ■ _ 

DANIEL ROSEN 

Attorney for Plaintiffs 

30 Broad Street 

New York, Ne.\ York 10004 
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UNITED STATES DISTRICT COURT 


(FILED HAY 10, 1974) 


SOUTHERN DISTRICT OF NEW YORK 


AUTOMATIC RADIO MFG. CO., INC. and 
MERIT INTERNATIONAL CORP., 

Plaintiffs, 

-against- 

CROWN RADIO CORPORATION, (JAPAN) 
and CROWN RADIO CORPORATION (NFW vn»m 

Defendants. 


7 2 CIV. 4864 
AFFIDAVIT 


SUFFOI*, sa. 


COMMONWEALTH OF MASSACHUSETTS 

Boston, May 3, 1974 

DAVID HOUSMAN, being duly sworn, deposes and 

says: 

1. I am Chairman of the Board of Directors 
of Automatic Radio Mfg. Co., Tnc. and am fully familiar with 
all of the transactions had between Automatic Radio Mfg. Co., 
Inc. ("Automatic Radio"), Merit International Corp. ("Merit"), 
Crown Radio Corporation ("Japan"), hereinafter referred to as 
Crown (Japan), and Crown Radio Corporation ("Mew York"), here¬ 
inafter referred to as Crow*- (New York) # 

2. I respectfully submit this Affidavit in 
opposition to the motion of the defendant. Crown (J^pan), for 
an order pursuant to Rule 12 b 2 of the Federal Rules of 
Civil Procedure dismissing the above-entitled action as against 


the defendant upon the ground that this Court lacks jurisdiction 
over the person of said defendant, and upon the farther grounds 
that a prior adjudication of this Court that it lacks in personam 
jurisdiction over defendant is res Judicata. 
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3. I hava not delved into the question of 

r.. judicata .Inc. th.t quaation i. cov.r.d by the Affidavit and 
Memorandum of Law of th. attorney for the plaintiff.. Daniel 
Roaen. Rag.. beIn, aubmitted herewith a. part of th. paper, in 

opposition to the instant motion. 

4. At all of the timea pertinent to the issue# 

involved in thi. litigation, and to th. preaent. Merit ha. been 
and i. a wholly-owned aub.ldi.ry of Automatic Radio and ha. acted 
a. purchasing agent for Automatic Radio in int.rn.tlon.l commerce 

as well as in the Ui.Aced State#. 

5. A# appears from the original complaint in 

thi. action, a copy of which i. ann.xad to th. movrn, paper, of 
the defendant. Crown (Japan), and th. pr.a.nt and a.cond complaint 
served in thi. action, a copy of which i. annexe! hereto and 
designated a. Exhibit "l". the negotiation, batwe.n th. plaintiff, 
and th. defendant. Crown (Japan), commenced in or about the early 
part of 1969 and resulted in a coura. of dealing, batwe.n th. 
plaintiff, and ..id defendant up to and including May of 1970. 

6. in th. coura. of negotiation, batwe.n the 

plaintiff and Crown (Japan), numerou. t.l.phon. convection, 
wer. had batween my office in Ma.s.chu.att. and th. office of 
Crown (Japan). Eurthar. I mad. numerou. vi.tt. to th. office, 
and factory of Crown (Japan) in Japan I at whilh time I ... 
accompaniad by Frank M. Houaman. th. Pr.ald.nt of Merit, and 
John s. D.Hetrick, the Vic. Pr.aid.nt in char,, of angering 
of Automatic Radio. At these p.r.on.l conferancea. of which 
that, were many. thar. were preaent. in sddltion to Me.ara. 

Tn t„ c DeMetric*. and myaslf, Mr. N. Mtyabayashl 
Frank M. Housman, John S. Denetric*. j 

m charg. of foreign trade. • Mr. Miyahara. and Mr. R. Eujii. 





individuals were a 
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11 official representative- of 


These Japanese 

Crown (Japan). 

7. in the conferences had with the repre- 

, .i~ertaiii warranties 

. e „t.tiv.. of Crown (J.P.n) .nd oh. 

y ..... „. d . to th. plaintiff. by the .for...r 

.„d representation. t h.r.on. 

individual. r.pf.entin, Crown (Japan). • 

th . plaintiff* — an providin, for th. 

by crown (Japan) of c.rt.in «..««. reorder play. 

manufacture by Crown 

together with blank ca..ettes. micr • 

The agreement contained provi.ion. that hutomatic kadio woo 

not that ..id d.aign. .tyllng. Phyid - 

of the c.a.ette recorder pl./.r. belonging to 
and appearance of the casse 

* that Crown (Japan) would 

a tomatic Radio would be protected, and that 

t exclusively for plaintiff, li-ming 
manufacture .uch eguip~nt 

th. manufacture and .. 1 . thereof to pl.intiff on an .. 

b *' U ' a. x„ .ccord.nce with th. .for...id 

.... ord „ of Merit, th. purch..ing . 9 »t for -tc.tic 
the purch... oru.r thereof. 

Md lo, contained th. following .ndor..~nt on 

■Thi. modal i. for the .xclu.lv. 
and permanent u.a^for^^u^^d/or 

“'.001“^'model .h.ll b. offered 
to oth« person, or comp.n... 
witho^th. expr... written con- 
sent of Automatic Radio. 

Your deponent in th. pr...n« of Me.ar.. 

, , n4 J 0 h„ S. DeM.trick, questioned th. r.pr...n- 

Ft .„ k M* Hou.men .nd John , ty .„ t o 

iT.«*n) as to assurances that couia 
--tives of Crown (Japan) as 

cl (J.P-. to t, PLUbii, t,t t, — 

to be fx.rch.eed by the P-tiff ~ J" J* ... .. 


fl 


to eny ocl-y ,l '* 


/V 




larly in the United State* where moat of the plaintiff#' product# 


were aold. 


10. The aforement.iop#4 »eprsftsq t stl#*s of 


Crown (Japan) atated that it maintained offices in the United 
State*, particularly in Hew York and San Franciaco. that it had 
a wholly-owned and controlled subsidiary corporation in the 
United States, that said corporation was a New York corporation 
formed for Crown (Japan), and that said corporation w*» the agent 
for the sale of products manufactured exclusively for Crowe (Jcpan) 
Further warranties and representation* made by Crown (Japan) were 
that Crown (New York), which they referred to as Crown Radio 
Corporation (New York), was not permitted by Crown (Japan) to 

, * t *• 

**11 any P rod «ct* except thoae manufactured by *_. own (Japan), and 

"“pt&stiS'szsJiFty ^,; ot «•«»*•<*'**• «■ •*» 

Y plaintiff., ther, eooM b. BO „ le „ f 

th... product. anywhere i„ th. o„it.d seat.. th . 

ocsces, the only outlet for 

" ,Ch Pr0dUCt * Th. a, id persona further 

atated that it. control of crown ( „ew for*, wa. absolute, that 

it owned >11 of th. voting .took of Crown (hew y 0 r*,. . nd had 

officer. .„ d director. of Crown (Japan, operating a.d corpor .. 
tion. 

11 - in reliance upon these r.pr...„ t .tione 

mad e by CrOW (J * p * n » - d **• « 9 .nt. crown for*,. the 

Plaintiff, plan* an initial order for 11.000 caett. r.cord.r 

Pl.y.r. amounting to ,656.100. Thi. purch... ord.r contain* 

the re.trictiv. ~dor.en.nt hereinbefore referred to on the f.c. 
thereof. 

12. Thereafter, and on or about October 31. 

1969, in further reliance on these w»rr»«n 

n tnese warranties and r* 0 r##mntwuU~.. 


s <3 
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and provisions of the agreements made by the plaintiff. Crown 
(Japan), and its agent. Crown (New York), plaintiffs ordered an 
additional 3,000 units of the cassette recorder player for a 
total cost of $173,790. All of these purchases were fully paid 
for by the plaintiffs. 

13. Thereafter, and in or about May 1970. 
Crown (Japan) and its subsidiary and agent, Crown (New York) 
sold in New York and other cities in the United States, as well 
as in other parts of the world, cassette recorders which were so 
close in design and appearance and so similar to the cassette 
recorder players purchased by the plaintiffs as to be practically 
identical to the plaintiffs' own design, and which were not only 
in breach of agreement and warranties made to the plaintiffs, but 
were fraudulently prepared by Crown (Japan) for sale in New York 
and other states for the intent of perpetratinq a fraud upon the 
plaintiffs. 

14. Not only did the defendant. Crown (Japan), 
sell these recorder cassette players at a price far below the 
price for which the plaintiffs were compelled to sell these 

units, but by the acts of the defendant. Crown (Japan) and its 
agent. Crown (New York), the plaintiffs were deprived of being 
able to make sales of the cassette recorder players except at a 
loss to the plaintiffs. 

15. At all of the times between the afore¬ 
said date in 1969 and May of 1970, your deponent was informed 

by the President of the defendant corporation that it maintained 
an office in New York for the conduct of its business, and that 
if the plaintiffs had any difficulty in connection with ship¬ 
ments, delivery of merchandise, or servicing of said merchandise, 
plaintiffs should contact the New York office of the defendant. 




a 


16. As late as April or May of 1970, these 
instructions were again repeated to your deponent by the defendant 
and your deponent was advised that the office of the defendant 
corporation in New York City was located at 147 West 46th Street 
in the Borough of Manhattan, City, County, and State of New York. 
Further, your deponent was informed by the defendant corporation 
that Mr. Ellis G. Rosen was the person in charge of the manage¬ 
ment of the New York office of the defendant and was fully em¬ 
powered and had the necessary authority to act for the defendant 
in any and all matters pertaining to the transactions had be¬ 
tween the plaintiffs and the defendant with the exception of 
technical engineering problems, which would have to be taken up 
with the engineering division of the defendant corporation 
located in Japan. 

17. The fact of the matter is that on me 
occasion in February of 1971. your deponent placed a call to 
Crown Radio Corporation at 147 West 46th Street, New York. New 
York, telephone number: 586-0590. The telephone was answered 
by a gentleman who announced "Crown Radio Corporation." The 
telephone call was a person-to-person call to Mr. Ellis Rosen, 
but on being informed that Mr. Rosen was not in at that time, 
the telephone call was then cancelled. 



18. At or about the latter part of June, 

Kr.nci.co office and .dvl.ed that he would be in hi. New VorV 
latter part of that week, and asked me to phone him; 
which I did for the purpoee of arranging a meeting in Boaton. 
Thi. meeting wae to di.cuee the problem Crown created b y breach 




i Ooa 

of their agreements, and Mr. Miyabayaahi made me promises to 
solve the problems and save Automatic Radio harmless; however, 
his undertakings were never complied with. 

19. Annexed hereto and designated as 
Exhibits "2", ”3", "4", and "5" are the letterheads and stationery 
of Crown (Japan) utilized by said corporation in its correspondence 
with the plaintiffs. Your deponent respectfully calls the 
attention of this Court to the fact that at the bottom of each 
letterhead is a notation that Crown (Japan) has an office in New 
York and San Francisco, as well as in foreign cities. 

20. In substantiation of the restrictive 
endorsement on the purchase order, there are annexed hereto as 
Ej^ibits ”6" and "7" purchase orders of the plaintiff containing 

such restrictive endorsement. 

21. The Manhattan Telephone Directory for 

the period commencing 1970 to date has annually published the 
listing Crown Radio Corporation as follows: "Crown Radio Corp., 

147 W. 46th St. - 56' -3590." Annexed hereto and designated 

as Exhibits "8" and "9" respectively are the pages of the Manhattan 
Telephone Directory indicating such listing for the years 1972-1973 
and 1973-1974. 

22. In the assumption that the warranties, 
representations, and agreements made by Crown (Japan) with the 
plaintiffs were true, your deponent instructed Daniel Rosen, 

Esq., New York counsel for the plaintiffs, to institute an action 
against Crown Radio Corporation. The original complaint in this 
action was then served at the address indicated by Mr. N. 

of Crown (Japan) as the New York office of Crown (Japan) 



and in accordance with the telephone listing annexed hereto as 
exhibits. The said defendant then moved to dismiss the action 


on the ground that service of process was insufficient. In the 
accompanying Affidavits in support of the said motion, your 
deponent then learned for the first time that the defendant was 
contending that its subsidiary Crown (New York) was located in 
San Francisco and that Crown (New York) was making sales to Mr. 
Ellis Rosen who contended that he was a manufacturers represen¬ 
tative for Crown (New York), which he referred to in his Affidavit 
as "Crown San Francisco." 

23. Based upon that service of process. 

Judge Motley made her determination granting the motion. 

24. Your deponent after having been advised 
by New York counsel of the position taken by Crown (Japan), then 
ordered counsel to commence another action against Crown Mapr) 
and Crown (New York) based upon the defendant's explanations of 
their corporate set-up. However, your deponent respectfully 
submits that this Court must be mindful of the fact that at all 
times Crown (Japan) represented its wholly-dominated and controlled 
subsidiary. Crown (Japan), to be its agent. 

25. The Affidavit of T. Uchiyama, an officer 
of Crown (Japan), in support of the motion states in a sworn 

statement in Paragraph "6" thereof: 

"Furthermore, Crown (Japan) does 
not pay for or prepare promotional 
and advertising materials used by 
Crown (New York) in the United St ates. 

Annexed hereto is Exhibit "10” which is one of a number of 

different types of brochures prepared and printed by Crown (Ja_pa_nj 

at its expense for Crown (New York) and which mdicjtes thereon 





the office of Crown Radio Corporation in San Francisco. The 


attention of this Court is* respectfully called to the cover of 
this brochure which indicates on the face thereof "Crown Japan" 
and on the back cover "Printed in Japan.” 

26. In "AUDIO TIMES", the official trade 


publication for the audio industry, there appears an article 
given in an interview by an officer of Crown (Japan) indicating 
that it "does not plan to close its U. S. office." The inter¬ 


view further proceeds with the statement " and t 
inc service stations throughout the U. S. to of 



service for our customers." 


Annexed hereto and designated as 


Exhibit ”11” is the foregoing articles to which reference has 


been made. 


27. It is significant that this interview 


was given by Crown (Japan) at its San Francisco office, and «aM 
office being the office which it represented to be its office 


and that of its agent. Crown (New York). 

28. Your deponent has not urged any of the 


legal aspects as to the question of jurisdiction since that it 
is referred to in the Affidavit of plaintiffs' counsel. Daniel 
Rosen, Esq., annexed hereto as an affidavit in opposition to 
the instant motion and in the plaintiffs' memorandum of law. 
However, based upon the allegations of the second coi^>laint. 
tht factual evidence sworn to herewith, the statements made 
by representetivee of Crown (Japan) and Crown (Hew York) to 
your deponent and to other officers of the plaintiffs, it is 
clearly indicated that Crown (Japan) has been doing business in 
the State of New York through its agent and wholly-controlled 
—a .«baidiarv.Crown (New York), in complete derogation 



< 





& 

f « « 


toys 


of its agreements with plaintiffs, that defendants have been 
guilty of perpetrating a fraud upon the plaintiffs, have 
breached their warranties made with plaintiffs, and now seek to 
enlist the aid of this Ccurt in furthering their wrong-doing. 

29. Proper and sufficient service is admitted 
by the defendants herein, and your deponent respectfully submits 
that this Court has jurisdiction over Crown (Japan) by virtue 
of its business activities ;.n this state conducted by it, 

directly and indirectly, through its agent. 

/ 

WHEREFORE, it is respectfully requested that 
the motion of the defendant. Crown (Japan) be denied in its 
entirety. 


DAVID HOUSMAN 


SWORN rO BEFORE ME, THIS 
3rd DAY OF MAY, 1974. 





K .* i / 1 1/ 'i »P i fiu 11 


MY COMMISSION EXPIRES: NOV. 26, 1976 
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AFFIDAVIT OF JOHN S. DEMETRICK IN OPPOSITION TO MOTION 
UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 


AUTOMATIC RADIO KPG. CO., INC. and 
MERIT INTERNATIONAL, CORI>., 

Plaintiffs, 

-against- 

CROWN RADIO CORPORATION,(JAPAN) 

and CROWN RADIO CORPORATION (NEW YORK) 

Defendants. 


x 


s ’2 "I\ .B»,4 

AFFIDAVIT 


X 


COMMONWEALTH OF MASSACHUSETTS 

SUFFOLK, aa. Boston, May 3, 1974 

o 

JOHN S. DaMETRICK, bein') duly aworn, deposes and siys: 

1. I am the Vice President in charqe of engineering 
for the plaintiff, Automatic Radio Mfg. Co., Inc. 

i. I have real the Afiidavit of David Hoisman and 
do attest that all of the facts set forth therein are true in every 
detail. I accompanied Messrs. David Hoiaman and Frank Housman on 
their visits to Crown (Japan) and the statements and representa¬ 
tions made to them were made in my presence in exactly the manner 
set forth in the Affidavit of David Housman. I, therefore, do 
hereby corroborate in every detail all of these statements con¬ 
tained in said Affidavit srd ask that they be deemed to be the 
same statements that I would have made under oath were I to have 
submitted an Affidavit at length. 


WHEREFORE, it is respectfully requested that the 
motion of the defendant. Crown (Japan) be denied in its entirety. 



/0HN S. DEMETRICK 

SWORN TO BEFORE ME. THIS 


3rd OAY OF MAY, 1974. 

I **»■ • 1 1 

MY COMMISSION EXPIRESi NOV. 26, 1976 







AFFIOAVIT OF FRANK M. HOUSMAN IN OPPOSITION TO MOTION 
UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 


AUTOMATIC RADIO MFC. CO., INC. and 
MERIT INTERNATIONAL CORP., 

Plaintiffs, 

-against- 


CROWN RADIO CORPORATION 'JAPAN) 

and CROWN RADIO CORPORATION (NEW YORK) 

_ Defendants 


/ CIV. 

A1FIDAVIT 


COMMONWEALTH OF MASSACHUSETTS 


SUFFOUt, sa. Boston, May 3, 1974 

FRANK M. OUSMAN, being duly sworn, depoaes and sayss 
1. I am the President of Merit International Corp.. 
one of the plaintiffs in thia action, and respectfully submit 
this Affidavit in opposition to the motion of the defendant, 

Crown (Japan). 

2.. I have read the foregoing Affidavit of David 
Housman and know of my own knowledge from personal conferences 
and telephone communications had with the representatives of 
Crown (Japan) that all of the fa-ts set forth in the Affidavit 
of David Housman arc true in each and e<'ery detail, and I do here¬ 
by corroborate each of the statements made therein with the same 
force and effect aa if they were identically set forth in thia, 
my Affidavit. 

WHEREFORE, it is respectfully requested that the 
motion of the defendant. Crown (Japan) be denied in *ta entirety. 


—I h 

—- U ‘’A 

FRANK M. MOUSMAN 


SWORN TO BEFORE ME, THIS 
3rd DAY OF MAY, 1974. 


IUhVJ 

Kt! AL ■, 


tj./ l , 



MY COMMISSION EXPIRES! NOV. 26. 1976 


■ 9 * 








r»SSr‘" ,N 0PP0S,T, °" ™ "*• 

SOUTHERN DISTRICT OF NEW YORE 


AUTOMATIC RADIO MFC. CO.. and 

merit internatiohal corp!, m 


Plaintiff*. 


72 CIV. 4864 


against 


222 HZ™ “!'?*«?«■ na 

(rev to 


CROWN RADIO CORPORATION 


TORE) 


affidavit 

n 

OPPOSITION 


D«f*ad«ata. 


STATE OF MEW TORE, COUNTY OF NEW TORE. 


3. In or about March of 1971. an action mi c 


by th. plaintiff, twr.ln against d.fan<Unt nwd "Crc « Radio 
Corporation". Thi. ,etion eo-^nc^ i» tha un tM- Sc . tM 
District Court, for eha Southern Diatriet of Nm York and uaa fill 


toad In tha United Stataa 


mY 


DANIEL ROSEN, being duly •worn, deposes and sayst 
1. 1 an tha attornay for Autona-.ic Radio Mfg. Co. and 

| Marit Intarnational Corp.. tha plaintiff, in tha abov. .titled 
action, and fully faalliar with tha transact Iona had batvoan 
Auto.tic Radio Nfg. Co., Marit Intarnational Corp., and Croon 
Radio Corporation (Japan), and raapactfully aubult thla affidavit 
in opposition to th. notion of th. d.fap<U»t Croon Radio Corpor- 
I atlon (Japan), for an Order purauant to Role 12 (b) (2) of tha 
Fadar.1 Rulaa of Proeadnra dismissing tha abora .titled action 
a. against th. .id daf.nd.nt Croon Radio Corporation (Japan) 
upon the allaged ground that thi. Court lack, jurisdiction ovar 
tha parion of aald defendant and upon tha further ground that a 

prior adjudication of thla Court that it lack, in par.onan 
jurisdiction ovar defendant la res Judicata. 

2. Annartad to the aovlng paper, of tha defendant la . 
copy of th. original ocnplalnt fllad in thi. Court again.* croun 
Radio Corporation. That cpUint baara dockat nunb. 71 Civ. 24; . 










4. The 


•taKHM and eooplalnt tha action haralnabova 
rafarrad to was carved by tha United States Marshal upon a 
Mr. Ellis C. Rosen. at 147 Vest 44th Street. Now York, Vow York. 

5. At tha tls— of sarriaa tha building director at that 
addrass Indicated said addraaa to ba tha offioa of Crown Radio 
Corporation. Tha Manhattan talaphona directory listad Crown Radio 
Corporation at said addraaa, and thara appaarad tha r 

"Crown Radio Corporation" upon tha door of tha of flea. At tha 
tiaa of service, Mr. Rosan idantiflad hlnself to tha Unltad Stataa 

•• an officer of Crown Radio Corporation. 

6. Tharaaftar, a notion waa aada by tha dafandant —H 
in that action to dlaeaiaa for an Order purauant to Rula 12 (b) (2) 
and 5 of tha Foderal Rulaa of Civil Procodura dismissing tha 
action upon tha dual grounda that tha Court laokad Jurisdiction 
ovar tha paraon of tha dafandant and that aarvlaa of procaaa upon 
Rllia G. Rosan was inaufflelant. 

7. In tha affidavits An support of said notion, tha 
waving party contandsd that in sexuality thara ara two corporation 
bearing tha nana "Crown Radio Corporation". Tha vice-president 
and traaaurar of ona Crown Radio Corporation contended that it 

waa a Haw York corporation ^s,*irf lta base of oparatlona in 
San Francisco, California, and reforrad to it aa Crown Radio 
Corporation (haralaaftar "Crown Ran Francisco). In addition, 
tha noving party contended that Crown Radio Corporation to which 
reference as aade in tha oonplalnt was a Japanese corporation 
and rafarrad to it aa Crown Radio Corporation (Japan). 

B. Although tha supporting papers of tha war! rig party 
admitted that Crown Radio Corporation (Japan) owns 4ft — of 
751 of tha stock of Crown Radio Corporation (San Pganoioao) and 
has in cannon at laaat two officers and ona director, cha wring 










I party nevertheless contended there mi no relationship or 
exercise of dominion and seutrol by Crown Radio Corporation (Japan i 
ovar Crown Radio Corporation (San Francisco). 

9. In addition to tha foragoinf admissions, it waa 
admittad that RUis C. Roaan did rapraeant Crown Radio Corporation 
(San Franc iaco) in tha aala of product a nanufacturad by Crotr, 

Radio Corporation (Japan) for ita subsidiary Crown Radio Corporate* 
(San Pranciaco) for aala throughout tha Unitad Stataa including 
i tha Naw York,g±*y.area. 

| 10. Daapita tha fact that tha affidavita knitted by tha 

Plaintiff in oppoaition to aaid notion indioatad dominion and 
control ovar ita aubaidiary. Crown Redio Corporation (San Franciae >) 
by Crown Radio Corporation (Japan), tha notion to dlaniaa waa 
granted by Judge Motley, approximately fourteen months after 
argument waa hoard upon tha motion, who atatad in affect that 
tha aarvica upon Mr. Ellia 0. Roaan waa not aufficient aervice 
of procaaa in tha action. 

11. k» appeara from tha foregoing affidavit of DAvid 
Houmm. Chairman of c.„ Board of Dtractor. of Automatic Radio, 
aarvica waa mad. at a Km York City addr... ll.tad for Crown 
(Hm York), not only In tha building dlractory, and tha offlc. 
door, bu: which waa alao ll.tad a. tha addr... In tha Manhattan 
Talaphona Dlractory. Service waa mad. by tha U.8. Mar.hal upon 
Mr. Sill. c. Roaan aa afor.aald, r.lylng upon tha atatamonta and 
representations made by representatives of Crown (Japan) to 
officers and representatives of tha plaintiffa. 

12. It was not until tha affidavits in support of tha 
first motion *ade by Crown Radio Corporation to quash service of 
paooesa, that plaintiffs learned that the statements end represent¬ 
ations made to plaintiffs' representative* by ths representatives 





of Crown (Japan), vara falsa. 
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13. In ralL 


wpon 


of the sworn stateme nt s made In Cl 


supporting affidavit* of tha first notion, tha plaintiffs war* 
now mada aware that tha warrantlas and representations and agree- 
aants made by the representatives of Crown (Japan) to th« 
plaintiffs were falsa and fraudulent. Accordingly, the plaintiffs 
then caused a second complaint to be drawn in the action, a copy 
of which is annexed hereto as Exhibit "l” and served Crown (New 
York), a New York corporation allegedly having its principal 
office in San Francisco, through the Secretary of the State of 
Naw York. This service of process is concedadly sufficient since 
the instant motion to dismiss is made solely on behslf of the 
defendant Crown (Japan). 

14. Simultanaously with tha sarviea of procss* upon Crown 
(New York) through this Secretary^ the 3tate of New York, English 
and Japanese trenslstions of Che second sumaons end eemplelnt 

in the action was served upon tha defendant Crown (Japax), in 
Japan, by tha Ministry of Foreign Affairs of Japan, in accordance 
with tha Geneva Treaty of 1963 providing for service of process 
behwssn s Unitsd Statss National and a Japanese National. It is 
alao conceded by the moving party that tha service of tha second 
complaint in this action upon Crown (Japan) is good and sufficient 
service. 

15. The defendant Crown (Japan) now seeks to diamiaa this 
second complaint upon tha grounds that a prior adjudication of 
this Court that it lackr in personam Jurisdiction over defendant 
is rss Judicatf. With rsspact tfi that ground, your deponent 
submits that in tha flrot complaint only one defendant was named, 






116a 

to wit, Crown Radio Corporation. Tha reason for Crown Radio 
Corporation being named aa tha aola defendant waa bacauaa your 
deponent had beer ®i*led by virtue of the fact that Crovm (Japan) 
had alwaya Hated on ita stationary, brochures, and advertising 
matter, that it maintained offices in New York. It waa not until 
the first motion was made and your ieponent saw the affidavits 
submitted in support of the motion that your deponent was made 
aware that Crown (Japan) and Crown (Ne» York) were alleging that 
Crown Radio Corporation located in New York City was a factory 
representative for Crown (Hew York). 

16. The decision mads by Judga Motley on the first motion 
was baaad upon tha aervica of procaaa upon Mr. Ellia G. Rosen 
in the Hew York office. However, service of proceee hat now 
been propariy made on both defendants as conceded by both defend¬ 
ants in the instant motion. Wa sre therefore confronted by the 
claim of Crown (Japan) in this instant motion that Che decision 
of Judge Motley is now res Judicata?as to Crown (Japan). 

17. It is respectfully submitted that the denial of e motion 
to dismiss e complaint far e leek of Jurisdiction over defendant'e 
parson or the grant of such e motion that does not dispose of the 
entire action is not e final adjudication end generally is not 
appealable. Nor does the grant of e Rule 12 (b) (2) motion 
prejudice plaintiffs' right to file another complaint in the 
expectation that the Court will be able to obtain Jurisdiction. 
Furthermore, even in the case Where such motion has been denied 
under Rule 12 (b) (2), the party who has unsuccessfully raised 

an objection thereunder, may proceed to trial on the merits with¬ 
out valving the challenge. 

18. As to the question of lack of Jurisdiction over the 
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parton, it la quit* opparant Mm tM wirmtiw and rapraaantw- 
tlons and she agraananta made *9 plaintiffs kf the rapr«mutlv«a 
of Crown (Japan), that It ownad and eontrollad Crown (Maw York), 
now locatad In Ran Franc taco but whl ah haa a representative In 
Mow York. 

19. In support of tha instant notion. T. U a l M Lyan i. tha 
Oanaral MOnager of Crow 'Japan) atataa that Crown (Japan) awna 
noat of tha atosk of (brawn (Maw York). In addition, an affidavit 
submitted on tha first notion by Kawunaka Ueeugl, Vice-Mresident 
and Traaaorat-of Crown (Maw York) ooncada d that tPMpchnrsa. apne 


and TraaaoraK-of Crown (Maw York) ooncada d that Md>r.ka«a-#M 
officers and dlraodora connon to bath Crown (Japan) and Crown 
(Mow York). 

Howawar, ainaa Crown (Japan) aantrala tha voting acock of 
Crown (Mow York), it oaatrola all of tha diractana and all of tha 
offloora of Crown (Maw York). who ara all ranovabla at tha whin 

v ' 

and fancy of Crown (Japan). 

20. Of tha utwaat tlgnifI caaaa la tha foot thet Crown 

(Mow York) la raatriaeod by Crown (Japan) to tha aala of prodnata 
nanufaotnt ad by Crown (Japan) analtaiwalyj and ainaa thaoa 
product a here boon aold In tha State of Maw York by tha altar 
ago of Crown (Japan), to wit, Crown (Mow York), In braaah of tha 
agraonant ndda with tha plaintiff a by Crown (Japan), and aiaaa 
tLia conduct on tha part of hath dafandanta haa raaultnd dn 
tortioua conduct within tha Stata of Maw York tfcia Court doaa 
hawa jurisdiction ova* tha dafandant Crown (Japan). 

21. It ia fwrthav respectfully submitted that undar tha 
proeadnra followad by tha plaintiff In tha tarring af tha float 
conplalat upon Crown ladle Corporation in Mow York City, wham 

wo detlgnaolon waa noda batwaan Crown (Japan) and Crown (Maw York) 


P 3 
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•uch servlc* of procwi la nm iMI ttl pgulshori by 

upon Crown (Japan) and its altar ago Crown (How York), particular^ 
•Inca tha aaeond couplelot filed la this action eloerly indicate# 
tha oonmlsslon of a branch of agrsausnt and frond by both defand- 


onto by tha aala of tha product* by said ^afsndanra through chair 
factory representative In Hoc Tegk, gad which products war a 
raa trie tad by tha agrannane between pUlntlffa and defendants. 

22. For tha purpoaaa of tfc&s notion, the coup lei nt and tha 
statmnta contalnad In tha dypoetng gffidevita neat ba aaaunad 
to ba trua and .ha causa? of action nust stand if in any aspact 
upon tha facta statad, tha plaintiffs would ba antItlad to a 

r sco vary. 

23. Thare ara many sharp Issons of fnot with voapact to tha 

warrantlas, raprasantatlona, tortious conduct of the dcCnndaatc 
end the other causes ofeated in tha seeded covplsiat, vdaioh ara 
triable Issues of feat necessary to datarnina jurisdiction over 
tha parson of tha dataodaat Croon (Japan), and the law is wall 
settled that even a party whs has unsuccessfully rods ad an 
objection under tula 12 (b) (2) nay prpeeod to tsASl on tha narlta 
without waiving tha ehallaoga. tpoaial appearances ora no longer 
in. any case. Rule 12 having abolished tha age-old distinction 
between general and special appearances. A of the notion 

dees not waive the objection of Leek of Jurisdiction ever tha 
parson. 

• * 1 

24. The affidavit of tha attorney for Crewe (Japan), 

4f* * ] 

autaitted in support of tha P s eUi , rsoogniaes that 1302 of the 
York cru ("Lorn *» t» mlUkU M • JvrlMioMga- 

•1 prkiMU to pUtaciffo. To** Mfetat 1* -Vi kiTTillr 
In seeord with thag afiatanant Tessnusli as tha wrong p^reem 


• « 





'V 


«M M 


that the 


ostensibly served with the first oanpleint, «Wr t «« 
nssd to invoke the benefits to plaintiffs of |302 CFUL However, 
since plsin tiffs in their coop Lein t end in the affidavits in 
opposition to the instant notion here clearly shewn tha t the 
activities of Crown (Japan) and its alter ego, agent end swbsld- 
iary under its dominion and couvsl clearly ecna vithh the 
provisions of §302 CYLR, this seetlen is now urged as a bdsls 
for this Court having Jurisdiction ever the person of Grown 

(Japan) by the activities of its altar age and agent Crown (lev 
York). 

t . 

2$. Th. •zblbtu «umm 4 «• dw» mtfUmn u la •pp.sltloo 
to the instant notftoa dearly indies fie that Osewn (Jepan) has 
conducted business through its agent Crown (New York) In this 
Jurisdiction, has oennltted a tsrdsoi sat both in ►*** juris¬ 
diction end without the Stats in which damages and ether cense* 
quenoee were suffered by the plalhftiffs. 

WHSSKFOII1, in view of ell ef the foregelng. it is respect¬ 
fully subnitted that the nation ef the lufairdnut Crown (Jephn) 
should in ell reepeete be denied, er In the alternative, that 
this Court afford the plaintiffseneh othar and farther relief 
aa to this Court nay ssan prepsr, even to the astant of denying 
aald notion without prejudice to the plaintiffs ce rsnew saw 
after a trial of the Issues of feet raised by the affidavits in 
opposition and the eenplaint in the action. 



•worn ta before na 
Sth day of May, 1*74. 

UASVIN a. JAVIft . 


eviN a. javitu. . 

mx* lei 

Na 2SMMVI 
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EXHIBITS ANNEXED TO FOREGOING AFFIDAVIT OF DAVID HOUSMAN 




EXHIBIT 1 - COMPLAINT 


(Printed herein at page 87a) 




EXHIBIT 2 - LETTER FROM CROWN RADIO (JAPAN) TO 
DAVID HOUSMAN DATED JULY 7, 1969 


CROVAN RADIO CORPORATION: 17 4, 3-CHOME, IKVO, lAI'IO-M'. TOKYO 


I 2 1« 


Tokyo, July 7th 1V69 


Messrs. Automatic Radio 
Melrose, Maes, U.S.A. 


Attention: Mr. David Housman, President. 


Dear Mr. houseman, 

We, both, would like to express our sincere 
thanks to you for your kind hospitality given to us while we were 
there. 

In spite of our visit to your office was 
so short, we were very much impressed of your excellent facility 
and vivid operation of your traditional enterprise, indeed. 

Hence, we ere sure that we are on a definite deci¬ 
sion to oo-operate with your esteemed company with our possible effort 
so far. We, therefore, would line to ask your further favourable and 
continuous co-operation with us in future, too. 

in closing, please accept our sincere thanks 
again and hope to see you in Tokyo at the soonest opportunity. Also, 
please be kind enough to expand our much gratitude to Frank Houseman 

at the same time. 

With very best personal regards. 

Very truly yours, 

CROWN RADIO CORPORATION 


IgehalM Sakuma 
President 


Ryolchi Fujii 
Director 


S.S./a.k 








EXHIBIT 3 - LETTER FROM CROWN RADIO (JAPAN) 
TO DAVID HOUSMAN DATED DECEMBER 3, 1969 


CROWN RADIO CORPORATION: 17-4. 3-CHOME, UENO. TAITO-KU TOKYO 


Tokyo, December 3rd, 1969 

Mr. David Houseman, Chairman 
Board of Directors 
Automatic Radio Mfg. Co., Inc. 

Melrose, Massachusetta 02176 

Dear Mr. Houseman, 

Re: Labor Strike 

First of all, I would like to express my sincere 
gratitude for your valuable patronage for our products extended to ue at 
all the time. 

I presume that you are working hard i good health 
for the present biggest sales season, and I myself am also doing my beet 
to cope with all the requirement incoming both abroad and domestic. 

Now, I would like to explain to you about the situation 
of the Labor Strikes here. Generally speaking, most of the unions show the 
strongest attitude than ever in order to get higher year-end bonuses. 

In case of our company, union has rushed into the 
strike since Nov. 29th inspite of our continued effort to have an early 
settlement to our mutual advantage. 

Every day and night our executives and directors, 
including myself, have tried their best to have the satisfactory conclusion, 
however, it is my regret to predict that the Union will continue the strike 
upto 10 days or so. 


Under these circumstances, I should appreciate it 
very much if you would kindly forgive us of the possible delay of your 
merchandise, details of which will be informed to you as soon as the subject 
matter are completed. 


Last but not the least, we are no lass sorry for the 
inconveniences you have been put to, however, situation is as above, we trust 
that we shall be favoured with your valuable cooperation taking the situation 
into your kind consideration. 

Yours very truly, 

CROWN RADIO CORPORATION 



c.c. Mr. John F. Lohr, Executive Director 
Merit International Corp. 


ia, President 
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-jB EXH I B IT k - LETTER FROM CROWH RADIO (JAPAN) TO ]2 * a 
DAVID HOUSMAN DATED OCTOBER 5, 1970 

CROWN RADIO CORPORATION: 17-4. 3-CHOME, UENoi TAITO-KU, TOKYO 


Tokyo, October 5, 1970 


Mr. David Houaaan 

Chairman of tha board 

Automatio Radio Manufacturing Co.,Inc. 

Malroee, Maaaachuaatta 02176 
U.S.A. 

Daar Mr. Houaaan: 

ThiB ia to confirm our talax despatched to you on October 2nd aa follows: 
"RECEIVED YOUR TELEX OF 9/26 AND 9/30 

1) WE MAY NOT ACCEPT YOUR EX PAPTE REQUEST THAT WE HAVE TO TAKE BACK CHX 
MERCHANDISE OR REBATE USD 10 AS COMPUTATION 

2) WE MAY NOT ADMIT YOUR INSISTENCE THAT WE HAVE BREACHED THE EXCLUSIVITY 
A0REEMWT 

3) YOUR REQUEST ARE PRESUMABLY FROM DULL MARKET AND/OR LACK OF SALES 
PROMOTION ON YOUR PART WHICH HAVE LSD TO UNEXPECTED POOR SALES OF CHX 

4) DISCU8SION FOR REPUTABLE SETTLEMENT OF THE MATTER BEING STILL CONTINUED 
WITH S.F. WISH TO INFORM YOU UPON REACHING SOLUTATION, ANY FURTHER 
NEGOTIATION FOR ANY OTHER WAY OF AMICABLE SETTLEMENT IS GLAD TO BE 
DISCUSSED 

5) YOUR PROMPT PAYMENT FOR CHX E MODEL IS REQUESTED AS IT HAS ENTIRELY 
NOTHING TO DO WITH THE ABOVE MATTER AT ISSUE" 


Very truly youra, 

CROWN RADIO CORPORATION 

International Sales Dept. 

Ql/iis/aa 

c.c. Mr. Frank Houaaan, Preaidant of Merit Intamational Corp. 

Mr. Elliot J Englander, Corporate Counaal 
Marit Intarnational Corp., Tokyo Offica 



•a 
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< 




OVERSEAS OFFICES 


NEW YORK SAN FRANCISCO FANAMA COLON OuaHLDOaF. LONDON 


Mn»,ilo(fufP»s of world fonCiii CkC^H ' o-.iV' • j tfi 











EXHIBIT 5 - BETTER FROM CROWN RADIO (JAPAN) TO 
ELLIOT J. ENGLANDER DATiD OCTOBER 13 , I 970 

CROWN RADIO CORPORATION: 17-4, 3 CHOME, UENO. TAITO-KU. TOKYO 


October 13 , lfTO 



Hr. 01 lot J. Miglandar 
Corporate Counaal 

Automatic Radio naavftetvrlag Co., lac. 
Melraea, IteaulaMtti 02176 

tt. fi. A. 

Hr. taglandor: 


la to oonfire our M»x d»epa toted to yon am 
October ^th mm folloaet 

"Acro*rwLmo! 7 > mi* ttlv? or 10 / 6 / 70 . in ure meantime 
we cunrafTocD that rein; it. favid now* a* taped with 

COT HP. NTYARAYASHI IK RAN FRANCISCO AND Ml. ICOSMAN 
RA6 HA DE ST VTRAL PRCPOGAir TO iriN TC AVCIT LSQAL STEW 
TO TWN MimiAL WENm? OF ATPCNATIC RADIO AND CROWN. 

TTOtf-J W-E WE ARF NCN ATTFM7TING TO RESPONSE TO MR. ' 
HCCSXAN THROWJH OCR MR. MITABAYASNI WI THIN A TW DATE 

FOR WHICH PLT UNDERSTAND. ” 


*•*7 trmljr yeara. 


CRCOT RADIO CXHPOHATIOM 



International falaa Dept. 


OI/la/aa 

o.c. r Mr. Darld Rouaean, Chmixmm of tew beard 

Mr. Frtnk Houaean,, PraaiAont ef Merit Iatemational Corp. 
Merit International Corp., Tokyo Of flea. 



tANCtacO. PANAMA! 


"1 (a-r<OJi ltfO»VS 


DOaacLOoeP. CONOOM 


44 . A 100 b 




ovoaacAa ©pficoo- now yoak. 








'ARt* CCOC 1171 
322-2701 

C*»l« ADOMII 

MERIT - BOSTON 


EXHIBIT 6 - PURCHASE ORDER DATED MAY 15, 19^9 


125a 


E X PORTERS AND I M P U W T 


40 GOODYEAR AVENUE 

MELROSE. MASSACHUSETTS 02176 
U. S. A. 


tmi* Off dir numiik muit arrcar on ALU 
PACKINO It-IRff. PACKAQII AMO IMVOICII 

PURCHASE ORDER 

no b9 - 50 5 1 


date MAY 15, 1969 


TO 


L_ 


MERIT INTERNATIONAL CORp. 

FUJI BUILDING 

NO. 7-4, 3-CHOMF, KASUfllGASEKI 
CHIYODA-KU, TOKYO, JAPAN 


SHIP TO + 


1132 MAIN ST. 
MALDEN, MASS. 02141 


J 


EA OR SC A/RAIL 


uantit y 


5,000 


PART NUMBER 


CHX-9912 


9 0 • c I r 

F. 0. B. 


I T t AM8 / L/C NO 

(L/C 


DESCRIPTION 


AM/FM/MPX CASSETTE RECORDER 
PLAYCR. COMPLETE W/BLANK CASSETTE 
2 MICROPHONES W/STANDS, PATCH CORDS 
TO PE HL AND CSA STYLE 


*>«Liy»av at qu in io 

5Et dELOW 


PRICE 


$56.22 


> SjtTi 


J 


Si 


si 


$ 




« 


DELIVERY: 




I SEPT. 

1300 

DEC. 

2000 

/ 

OCT. 

2000 

JAN. 

2000 

• 

NOV. 

20C0 

FEB. 

700 


SPARE 

PARTS 

MUST BE SHIPPED 


WITH 

INITIAL 

SHIPMENT 






amount 


$562,200.00 


'Y'Z* 




(rh 


and ' 


X 

£ 


•N 

\ x 


<U' 


This model i* for the exclusive_ 

permanent lac for Automatic Radio oilly. 
No similar and/or associated mooel 
shall L'e offered to other persons oj 
lompanies without *he express writt«jr 
consent of Automatic Pauio. 


V 




3 


N 


X 


CONFIRMATION MIC/T #3505 

jo* ^ *?'<- /r ^ 3 

/r4* u 2 1 








jU 


7 ’ * ~ y . 
& * 


<y 


Z-tv' <*<* 


°Ca 


4 

/C i 
f /Id 


*/tC' 

'*// 


4Alt’ . 

' #f a / 

S'** **** "4 - 


3 / a 

J 2 Cb 


' A <S 


SC/ 


M«R'» •*M»NAriOS« L CON* 







EXHIBIT 7 - PURCHASE ORDER DATED MAY 8 


4. 1-CMO»ll>^l9*«MlAIABU 
MINATO-KtLjOKYO 

tk: bbs Bue-a 

__ ^fELEX NO. TK444T^ 

nJJf'itDC.. ?-4. tCHOVIP.. KASUyfCASEKf, 
CHIYuDA-KU, lOKYO. JAI'AW. 

’Crojfn Radio Coro. 

17-A, 3-chome, Ueno 
Dai to-leu, Tokyo 


SUPERSEDE OP P/ 0 103 467 

PURCHASC ORDKK N<- 0 3 505 


Ship To Will Pick Up 


DELIVERY REQUIRED 


Ex-Factory See below 


To be advised 


AMOUNT 


DESCRIPTION 


QUANTITY 


AM/FM/MPX CASSETTE RECORDER/ 

PLAYER. Complete with blank Cassette, 

2 microphones w/stands patch cords to 
be UX. . and CSA style. Model 0CHX-9912 


Delivery required 


SepT TTTOiS Dec. 2,000 

Oct. 2,000 Jan. 2,000 

Nov. 2,000 Pec. 700 

This model is for the exclusive and permanent use for Automatic 
Radio only. No similar and/or associated model shall be offered ti 
other persons or companies without the express written consent of 

Automatic Radio. 

INTERNATIONAL CORP. 


PARE PARTS MUST BE SHIPPED 


John P, Lohr 
Executive Dlrecto 


MUST APPEAR ON ALL CORRESPONDENCE 


PURCHASE ORDER NO.^L 
INVOICES. PACKAGES AND SHIPPING PAPERS 


•» 

II 


; 


' * 
S 

3 

a 


ii 

u 





txniBii o 





..... 


j *»o 


^w> 


rAbt TKUn MANHATTAN JtLtWOHt DIRtUWT ! yj2 T UW 
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SCf YOU* DtALft TODAY 


JROWN RADIO CORPORATION 


ONLY COPY AVAILABLE 
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REPLY AFFIDAVIT OF DUGALD CAMFtELL BROWN 

UNITED STATES DISTRICT COURT (FILED HAY 15 157A) 

SOUTHERN DISTRICT OF NEW YORK ~ -~ 7 —r - 



x 


AUTOMATIC RADIO MFC. CO.. INC. 
and MERIT INTERNATIONAL CORF. . 

Plaintiffs. 


-against- 


CROWN RADIO CORPORATION (JAPAN) 
~ and CROWN RADIO CORPORATION (NEW 
YORK) 


72 Civ. 4864 
REPLY AFFIDA VIT 


Defendants. 


. i 

! 

I 

i 

• 1 


______ 

STATE OF NEW YORK ) 

: ss. : 

COUNTY OF NEW' YORK ) 

DUGALD CAMPBELL BROWN, being duly sworn, deposes and 

says: 





/ 1. I ana a member of the firm of Whitman & Ransom, attorneys : j 

for the defendants. I make this affidavit in reply to the plaintiffs' opposing 

I ; 

affidavits and in support of the defendant's. Crown (Japan) motion to dismiss ' 
the complaint as against it upon the ground of res judicata and lack of in 
personam jurisdiction over it. * j 


2. The opposing affidavits are essentially a rehash of the 
material previously submitted to Judge Motley and are not addressed to the 

I l> 

issues before this Court on this motion. In any event, the claimed reliance 

1 i 

upon representations by representatives d Crown (Japan) that it would cause 1 

— - I . 

Crown (New York) to observe the terms of the exclusivity clause in plaintiffs' ■ 
purchase order are of no avail by reason of the Statutes pi : | 





3. The contentions based upon the article appearing in "AudTo^ 
7i..'.es" are quite beside the point in tnat they wrongfully describe Hr. 

L ri.igi, the gentien an quoted in the article, as an officer of Crown (Japan). 

Ir. :act, Mr. Uesug: v. as at the time an officer of Crown (New York). 


4. The contention in the opposing affidavits to the effect that 
Cr'j'.n (New York) is the "wholly owned-subsidiary" of the moving defendant 
a'd is "under its complete domination" rests solely upon assertions without 
factual showing *hat these assertions are so. Moreover, Judge Motley 
e ..ressly rejected this argument in that she stated the claim of plaintiff 
v.-.ich was being denied to be as follows: 


"Plaintiffs’ claim is not that Rosen is the agent for Crown San 
Frar.cisco which is, in turn, the agent for Crown but, rather, that Rosen is 
agent for Crown directly, and that both Crown San Francisco, and Rosen in 
New York are overseas offices of Crown. " 


Consequently, this argument is no longer available to the plain¬ 
tiffs. 

5. The plaintiffs’ argument that the instant motion should be 
cer.ied and reserved for trial fails to come to grips with the prior history of 
~ case. Judge Motley gave plaintiffs the opportunity to prove by discovery 
cr otherwise jurisdictional facts prior to the entry of judgment dismissing 
the prior action. Plaintiffs chose not to avail themselves of this opportunity 
a'o they should not be permitted, to the prejudice of the moving defendant, 
to assert claims as to which there has previously been a knowing waiver. 



2 






WHEREFORE. I respectfully request that the moving defendant 
.o;:on to dismiss be granted in all respects. 


f * 4 - 

j UUGA LD CA'foPBfc'tL BROWN • 


S'.vorn to before me this 
• : cth day of May, 197-i. 


- y /y / 

' CCfKi# /A. , //s~ 


JAMES S. HOFF'S 
K«n Ititi ff N;« VrrW 

H# SO- 2777125 Ouxl. In VnucS :>.* C9.' 

Jrrrn Expir;* Mirt 1 * 30. liTS 
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ENDORSEMENT OF ROBERT L. CARTE 


DtfMdwt Crown Ratio OmqnrUm 
■otm for ea ortar pornaat to K 0 I 012 Mill afiL 
roteal Kolas of d*tl Prooeduredlsteiiae th?a!tl« 
for leak of in poraonia jurisdiction. Tba Mtl« 

* M first mm returnable on Hsn—frisi 29, 1971. od •* 
tbroogh s sorios of stipulated artlonmnanle. Mm tlM 
for detarnlnatlen of tbs sotios mi Saftmi Mtli 
April if* Apparently the first stipulated itlouiMot 
vas nov recorded in tbs oass fils in abaters, tbs 
S? 1 ** ft ssdorssMt disposed of tbs mo ties so Jmwsry 
3lr 1974. That andorseMsnt was subsequently reenlled 
and withdrawn. Having now road plaintiff*s snswarlat 
papers and defendant's reply, z find no basis for 
altering the substance of the prior sodomsosot. 

mf __j Th * m °^ iOIX iB 9 TUitmd and tbs Q S Mlsls t to 
almissed. Die issue of in pereocao j aria diction 
over dafendant was thoroughly oanvaaasd by tbis court 
(Motlay,DUJ.) in 71 Civ. 2(7, a cane involving tbs 
parties. In that oaaa this oourt bald that in 
persoosn Jurisdiction hsd not bean established in an 
opinion filed on April 28, 1972, end an order sod 
jodgnent dieoisslng the oooplnint for leak of juris- 
diction was filed 00 Jana €, 1972. The natter le. 


in opposition to the notion to disoise ere nssely e 
rehash of what waa brought before and considered by 
Judge Motley in the prior proceeding. Even assunlm 
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that Crown Radio Corporation (Japan) whoa it nogo- 
tiatad with plaintiffs ia Japan know that thn allatad 
brnaoh of sontraot would haws rapnronaaiona i_ thn 

*.*ss 

nothing to show that it know or had raaaon to know 
that thoaa repercussions would occur in Raw York. 
Plaintiffs am doaioilnd in Masaaohusatta, and perhaps 
da fondant should have known that its aot would ham 
offonts in Massachusetts i while that sdght giro juris¬ 
diction to a Massachusetts court, it does not help 
plaintiff aako a oaao for in person sat jurisdiction 
in Mow York. That burden I¥ has failed to stoat. See 

efr 0 *!??^ Int7r 1 *' i ^ r] ' <<2 ** M i0,# <0 * 

I 

SO ORDBRBD. 


Datodi Maw York, Mow York 

July 1, IS74 

h ClJm 

- ROBira r.mm 

0.8.0.J. 
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'OTC? COPY 


AVAILABl 
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NOTICE OF ENTRY OF ENDORSEMENT 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

---— x 

AUTOMATIC RADIO MFO. CO. and MERIT 
INT'L CORP., 


Plaintiff*, . 

-agalnst- 

CROWN RADIO CORP., at ano., 

Defendants. : 


SIR: 

PLEASE TAKE NOTICE that the within Is a true copy of 
an order made In the above entitled action and entered In the 
office of the Clerk in the United States District Court, 
Southern District of New York, on JUly 2, 1974. 


Dated: New York, New York 

July 3, 1974 

Yours, etc., 

WHITMAN 3s RANSOM 
Attorneys for Defendant 
Crown Radio Corp. (Japan) 
Office Is P.O, Address 
522 Fifth Avenue 
New York, N.Y. 10036 
(212) 575 *5800 

TO: 

DANIEL ROSEN, ESQ. 

Attorney for Plaintiffs 

30 Broad Street 

New York, N.Y. 10004 


NOTICE OF ENTRY 

72 Civ. 4864 







NOTICE OF APPEAL 

?H T H C IJ? W1T (FILED JULY 19, 1974) 

SOUTHERN DISTRICT OP MEV TORE 
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AUTOMA TIC RA DIO MFC. CO.. INC., and 
MERIT INTERNATIONAL COMP.. 


Plaintiffs, 


against 

CROHN RADIO CORPORATIOH (JAPAN) and 
CROHN RADIO CORPORATION (HIV YORK), 


72 CIV. At64 


Defendants. 


NOTICB is hereby given that AUTOMATIC RADIO MPO. CO.. INC. , 
I and MERIT INTSRNATIONAL COR?., pUintiffa above nanad, hereby 
appaal to tha Unitad Stataa Court of Appaals, for tha Second 
Circuit, free tha Order entered la the office of the Clerk of this 
Court on July 2, 1974 dismissing the cooplalnt in t his action. 

j Datadt July 17. 1974 


DANIEL ROSEN 


3 


Attorney far Plaintiffs 
30 Broad Street 
Nssr York, New York 10004 
(212) HA 2- S436 


UNITMAM 4 RANSOM, SSQS. 
Attorneys for Defendant 
Crown Radio Corporation (Japan) 
322 Fifth Avenue 
New York, New York 10036 








A 202 Affidavit •>{ Pmntal Arfvirr n( Pa»at. 
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LUTZ APPri.I.ATF PPIN7PP* INC. 


■li^.£OimT OF APPEALS: SECOND CIRCUIT_ 

AUTOMATIC RAD(DO MFC, CO., INC., et al, 

Plaintiff-Appellants, 

against 

CROWN RADQO, CORP,, et al, 

Defendants-Appellees. 


Indue V#. 


Affidavit af Personal 'iervice 


STATE OF HEW YORK, COUNTY OF 


NEW YORK 


««.: 


I, James Steele, being duly suon,, 

deposes and says that deponent it not a party to the action, it over IS ytmtt of age and re sidet at 

250 West 146th Street, New York, New York 

That on the llth day of December 19 74 at 522 Fifth Ave., New York 

A 

deponent served the anneeed , LsJ<Lj'k_L upon 

Whitman & Ransom 

the in thii action by delivering a true copy thereof to tasd individual 

personally. Deponent knew the penon to served to be the person mentioned and described tn said 


paptrt as the Attnrnrv(s) 


herein, 


Ssoom to before me, this 
day 


llth 


/ 



19 74 


PtlM a«a 

JAMES STEELE 


* Art <* ** yWK 
1N ntd ^ork eowtY, 








